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Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1770 
JOHN G. W .ALLACE III, Plaintiff in Error, 
versus 
MARY E. JONES, Defendant in Error. 
PETITION FOR WRIT OF ERROR AND SUPERSEDEAS 
To the Honorable Justices of the Supreme Cou1·t of Appeals 
of Virginia: · 
The petition of John G. Wallace, III, respectfully repre-
sents unto the Court that he is aggrieved by a judgment of 
the Circuit Court of Norfolk County against him, rendered 
on the 1st day of February, 1936, for Thirty-five ·hundred 
dollars with interest and costs in an action at law in which 
Mary E. Jones was plaintiff and your petitioner, John G. 
Wallace, III, and George T. Wallace were defendants. Inas-
much as there was a verdict and judgment in favor of George 
T. Wallace he is no long·er concerned in the case. The tran-
script of the record with the original exhibits is herewith pre-
. sented. The parties will be referred to as plaintiff and de-
fendant according to their relative positions in the lower 
Court. 
-------
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THE FACTS. 
George " 7 ashington Highway is a public highway leading 
from Portsmouth, Virginia, to South ::1\Iills, North Carolina, 
paralleling the Dismal Swamp Canal. The .hard surface part 
of the road is 18 feet wide. At the point where t4e accident· 
occurred the road is straight to the North for a distance of 
one-half mile and to the South a distance of three miles. The 
accident occurred in Norfolk County, Virginia, at a culvert 
on said road on January 6th, 1935, about 8 P. M. at night. 
The Wallace car driven by John G. Wallace, III, with 
George Campbell and Robert Campbell riding therein, was 
proceeding south. The Sykes car driven by L-. E. Sykes 
with the plaintiff, Mrs. J\iary E. ,Jones, her daughter, Li · e 
May Culpepper, the latter's husband, J. S. Culpeppe , and 
the latter's son, w: L. Culpepper, Jr., riding th~e1n, was 
proceeding North. There was a ~wiping collision be-
tween those two cars, as the result of wliiCh one headlight 
on the Syk~s car was put out, leaving the other burning; and 
the Sykes car stopped within a distance of a few feet from 
the point of impact on its left side of the road. The left front 
wheel of the Wallace car went down on its rim, and the W al-
lace car went clear of the road on its left side, and came to 
a rest off the road in the field. After this first accident was 
over Mr. Sykes cut off his remaining headlight. 
After the Wallace car came to a rest. Wallace and the two 
Campbell men got out of their car, cailed back to the occu-
pants of the Sykes car to ascertain whether any one was 
hurt, and receiving· a negative reply, walked back to the 
Sykes car. In the meantime all the occupants of the Sykes 
car got out of their car and were standing or wal~ing on 
the road. A number of cars came by going in either direc-
tion, stopped to inquire whether any one was. hurt, and re-
ceiving a negative reply, went on about their business. 
Later a car driven by Henry Todd, proceeding· north, 
stopped at the scene of the accident on its right side of the 
road about opposite the Sykes car. 1\fr. Todd inquired 
whether any one 'vas hurt, and was told that no one was 
hurt; and upon inquiry, whether he could render any assist-
ance, one of the Campbell men spoke up and asked to be al-
lowed to ride to Mr. Wallace's home about half a mile north 
of the scene. Campbell g·ot in and closed the door. There-
upon a car driven by a man named Woodard, proceeding 
south, came on and struck the front end of the Todd car in 
a head-on collision, g·lanced off and struck the plaintiff, Mrs. 
Jones, who was standing or walking on the road between the 
'J.1odd and Sykes cars, jamming her between the w·oodard and 
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Sykes car, resulting in serious injuries to her, breaking both 
bones in one leg, the knee cap in the other leg, and her pelvis 
bone in two places. The evidence shows that it was between 
5 and 15 minutes between the two accidents. No witness set 
the interval of time between the· two at less than five mill-
utes. 
The plaintiff, Mrs. Jones, brought suit for her personal 
injuries received in the above-mentioned second accident 
against the Wallaces only (John G. as driver, and George T. 
as co-dwner, who was not in the. car). The Court held that 
it was a question for the jury to say whether the first acci-
dent was the proximate cause of the second accident. The 
jury found for the plaintiff against John G. Wallace, III, 
and assessed her damages at $3,500.00; a.nd thereupon said 
defendant moved the Court to set aside the verdict as contrary 
to the law and the evidence and without evidence to support 
it, and on various specific grounds stated in the order. 
ASSIGNMENTS OF ERROR . 
. ( 1) The Court erred in overruling· ·the motion of the G.e-
fendant to require the plaintiff to state the particulars in 
which she claimed to have been injured in the :first accident 
separate from the particulars in which she claimed to have 
been injured in the second accident. 
( 2) The Court erred in overruling the motions of the de-
fendant made at the conclusion of the plaintiff's evidence and 
again at the conclusion of all the evidence to strike out all the 
evidence of the plaintiff. 
( 3) The Court erred in overruling the motions of the de-
fendant made at the conclusion of the plaintiff's evidence 
and again at the conclusion of all the evidence to strike out 
so much of the evidence as related to the second accident 
and the injury received by the plaintiff in the second acci-
dent. 
( 4) The Court erred in granting each of the following in-
structions: A, B, C, D and E. 
( 5) The Court erred in. refusing each of the following in-
structions 2, 4, 4A, 5, 6, 7, 8, 9, 10, 11, 13 and 15. 
(6) The Court erred in overruling the motion of the de-
fendant to set aside the verdict of the jury and to render 
final judgment for this defendant. 
( 7) The Court erred in overruling the motion of the de-
fendant to set aside the verdict of the jury and to grant a 
new tri.al; and erred in rendering judgment for the plaintiff 
against this defendant on the verdiet. 
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THE ARGUMENT. 
Point I. 
The first accident was not the proximate ca-use of the second 
accident. · 
The most glaring error made by the trial court 'vas his 
ruling throughout the case that it was a question for the 
jury to say whether the first accident was the proximate cause 
of the second accident; and hence we will discuss this ques-
tion first, somewhat out of logical order. 
The action of the trial court in this regard is shown as fol-
lows: 
(1) In overruling the motion of the defendants made at the 
conclusion of the plaintiff's evidence and again at the con-
clusion of all the evidence to strike the evidence in reference 
to the second accident and the injury resulting therefrom; 
(2) His action in granting and refusing· instructions, espe-
cially his refusal of instruction No. 6 offered by the defend-
ant; and 
(3) In overruling the motion of the defendant John G. Wal-
lace to set aside the verdict. 
It is submitted that the first accident was not proximately 
caused by any neglig·ence on the part of Mr. Wallace, which 
proposition 'viii be considered under Point II of the arg·u-
ment. But if this Court should take the view that such was 
a question for the jury, then, inasmuch as there is no alle-
gation or proof that Wallace was guilty of any negligence 
subsequent to the first accident, the question remains to be 
decided: Was the original negligence of Wallace (if any) 
in causing the first accident the proximate cause of the se·c-
ond accident? It is sub1nitted that this question must be an-
swered in the negative. 
We request that the Court bear in mind the fact that there 
are two accidents involved in this case, and that the plaintiff 
received her injury, not in the first accident, but rather in 
the second accident. The first accident was the sideswiping 
collision between the Wallace and Sykes cars. As the result 
of that accident the Wallace car went clear off the road and 
stopped in the field. The Sykes car stopped on the hard sur-
face on its left side. One headlight of Sykes' car was ex-
tinguished as the result of the first accident. After the first 
accident and before the second accident Sykes turned off the 
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other headlight. All the .occupants of both cars got out of 
the two cars and were standing or walking on the road. In 
this interim between the first. accident and the second acci-
dent a number of cars came by and inquired whether anyone 
was hurt, and receiving a negative reply went on about their 
business. Then the Todd car came up, headed north in the 
same direction in which the Sykes car had been traveling, 
and stopped on its right side of the road about opposite the 
Sykes car, blocking the road. While the Todd car was stand-
ing there the Woodard car, proceeding south, came on, struck 
the Todd car head-on, glanced off and struck the plaintiff, 
~frs. Jones, who had been riding in the Sykes car, but who 
at the time was standing or walking on the road in the in-
terval between the Sykes and Todd cars. ~his collision be-
tween the Woodard car and the Todd car and the plaintiff 
is· what we refer to as the second accident. It was in this 
second accident that the plainti~ received the injuries of which 
she complained. No witness set the time interval between 
the two accidents at less than five minutes. 
It seetns from a mere statement of the facts that it should 
be clear that any possible negligence on the part of Mr. Wal-
lace in causing the first accident could not be considered as 
the proximate cause of the second accident. Yet the trial 
Court held that the causal connection between the two acci-
dents was a jury question and sustained a verdict against 
Wallace based on the finding by the jury that the first acci-
dent was the proximate cause of the second accident, and held 
Wallace liable for the results of the second accident. The 
authorities clearly show that the trial Court was in error. 
We submit authorities under three headings below. 
(A) The responsible chain of proxi1nate consequences of 
the first accident ceased as soon as the Sykes and lVallace ca,rs 
came to a rest, a.nd what remained ·was merely the condition 
qr. occasion offering opportunity for other events to produce 
~nJu,ry. 
In Kaylor v. Qu.ality Bread, 155 Va. 156, it was alleged in 
the notice of motion that a collision occurred on a bridge be-
tween an automobile driven by the plaintiff and an automobile 
driven by Minton (servant of the defendant bread company) 
due to the negligence of Minton. I quote from the opinion 
of the Court, starting at page 159 : 
''After alleging a plain case of negligence on the part of 
~finton, defendant's servant, the collision which resulted 
therefrom, and that in and because of said collision the two 
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cars were 'hung and interlocked together', the car of Kaylor, 
'being strained and taut', the notice further alleges as fol-
lows: 
'''The undersigned further says that immediately after the 
happening of the collision aforesaid and while the said cars 
were .so hung- together or interlocked he, the undersigned, 
got out of his car on the left-hand side thereof, and without 
negligence on his part, placed his right hand and wrist upon 
the panel of the left-hand door thereof, the glass in said door 
being down in the slot or groove therein. . 
'' 'At or about the same tin1e your said agent, employee 
and servant, admitting his said negligence, took control of 
the situation, did not consult nor advise with the undersigned 
relative thereto, but got out of your said automobile which 
he was driving and looked between the cars where they had 
c-ollided, and made no further examinat~on of their relative 
positions and conditions; and hnmediately without warning 
or notice to the undersigned got back into your said automo-
bile, put the same in reverse gear and continuing in such neg-
ligent driving and operation thereof made attempts to so 
operate and control your said automobile as to pull and jerk 
it loose from undersigned's automobile. 
'' 'Whereupon, because of such continuous negligent opera-
tion by your said agent, servant arid employee, and as a re-
sult of· the strained and taut condition of undersigned's au-
tomobile, which was unknown to the undersigned, the proxi-
mate cause of which was the action and doing of your said 
agent, employee and servant above set forth ·and of the care-
less and negligent further operation and' acts of your said 
agent and employee, a part and piece of the glass so situate 
in the door of the undersigned's automobile was snapped and 
broken off from the remainder thereof with great force and 
violence wa& precipitated and jerked to and into the under-
signed's right hand and wrist severely cutting and wound-
ing same and severing· the tendons, arteries and nerves there-
in and therethi~ough, and otherwise greatly cutting, wound-
ing and bruising and injuring the undersigned in and about 
his right hand, wrist and arm and other parts of his body, and 
the said undersigned has so remained for a long time and 
still so remains; and is thereby permanently injured and has 
lost the use of his said right hand and wrist.' " 
The opinion then proceeds : 
''The first question presented by this record to this Court, 
and it may be said the sole question presented to the Court 
in the briefs and argument of counsel, is: 
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"Under the state of facts alleged in the notice, were the 
property damage and the personal injuries alleged to have 
been suffered by Kaylor the natural and probable conse-
quences of the negligence of Minton which caused the collision, 
flowing therefrom in such a natural, continuous and unbroken 
sequence of events that the defendant is liable therefor even 
though his servant was guilty,..at no further act of negligence 
after the collision took place ~3. 
"The notice may be fairly co~trued to allege that Kaylor's 
automobile was damaged in the collision itself and this item 
need not be further considered here. 
''As to the personal injuries alleged to have been suffered 
by l{aylor, it is plain from allegations of the notice that they 
were not received in the collision, but in the subsequent at-
tempt of Minton to separate the cars. But the plaintiff in 
error contends that the negligence of Minton which caused 
the collision of the two cars was the proximate cause of the 
personal injuries he suffered at the time Minton was at-
tempting to separate the two cars. 
''The law applicable to this question has been so often 
stated that it needs no further discussion. The question here 
is not a question of what is the law, but a question of the 
application of the la,v. 
'' ( 1) I-Iad these two cars been left until the n.ext day in the 
position in which they were immediately after the collision, 
and then !Caylor and Minton had returned to the scene of 
the collision, and Minton had attempted to separate the cars 
and Kaylor had been injured in the manner he here alleges, 
. it would seem to be plain that Kaylor's personal injuries 
could not be said to have been a natural and probable conse-
quence of the collision, flowing therefrom in a natural, con-
tinuous and unbroken sequence of events. 
''Proximity of time in such cases is of no importance ex-
cepting so far as it may afford evidence for or against prox-
imity of causation; and under the facts plead in this case the 
act of undertaking to separate these two cars was as sepa-
rate and independent of the collision itself as if the cars had 
been left there untouched until some hours or even days after-
wards. Under the facts alleged in the notice the collision 
caused by ~linton's negligence was merely the condition or 
occasion offering opportunity for other events to produce the 
injury. Neither the acts of negligence which caused the col-
lision, nor the collision itself, can properly be said to have 
been the proximate cause of the personal inj-qry to Kaylor. 
''So far as personal injury to Kaylor from an attempt of 
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Minton or anyone else to separate the cars was concerned, 
under the facts here alleged, the natural and probable con-
sequence of the negligence had ended before the attempt 
was made to separate the cars. The chain of responsible 
connection had come to an end before l\1:inton attempted to 
separate the cars. In order to sustain a recovery for the in-
juries here alleged, the plai~ff must allege and prove some 
new act of negligence commLted by ~Iinton in and about his 
attempt to separate the cars.~' 
It is submitted that the Kaylor case is a str{)nger case for 
a causal connection between the two accidents than the case 
at bar, for the reason that in the l{aylor case as the result 
of the negligence of the defendant in causing the first accident 
the hvo vehicles were interlocked blocking the bridge, and 
the second accident was caused by the immediate action of 
the same defendant in attempting to separate the two ve-
hicles, that is to correct so far as possible the result of the 
first accident, c.aused by its negligence. Such is not the case 
at bar, for the reason that vVallace 's car stopped clear of 
the road, and the second accident 'vas not brought about by 
any subsequent act of Wallace in attempting to correct the 
results of the first accident, but was caused by the subse-
quent intervening acts of a number of responsible parties 
such as {1) The cutting off of the headlight by Mr. Sykes; 
(2) The alighting of the occupants of the Sykes' car and 
their standing and 'valkinp: in the road; ( 3) The stopping 
of the Todd car blocking the road; and ( 4) The action of 
Mr. Woodard in running into the Todd car and striking the 
plaintiff. 
Yet the Court held in the l{aylor case that as a matter of 
law the proximate consequences of the first accident ceased as 
soon as the two vehicles came to a rest, and that what re-
mained was merely the condition or occasion offering oppor-
tunity for other events to produce injury, and that for that 
reason the first accident, and the negligence of the defendant 
in causing it, was not the proximate cause of the injury re-
ceived in the second accident. 
(B) The proximate result of the first accident was broken 
by the subsequent intervenin_q acts of others; (1} Mr. Sykes 
in cutting off his headlight, (2) Mr. Todd in stopping and 
blocking the road, ( 3) The occupants of the Sykes car in starul-
ing in the interval between the 8tJkes a.nd Todd cars, and (·4) 
JJtl r. W ooda1·d in driving his car into the Todd car and strik-
in.g the plaintiff. 
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The evidence is undisputed that after the first accident 
both cars came to a rest, the Sykes car stopping on the wrong 
side of the road, and the Wallace car off the road. The oc-
cupants of both cars got out, and Mr. Sykes cut off his head-
light. Thereafter 1\ir. Todd came up, headed in the same 
direction as the Sykes car, and stopped on the opposite side 
of the road. The oooupants of the Sykes car, including the 
plaintiff, placed themselves in the interval between the Sykes 
and Todd cars. Thereafter the Woodard car came down the 
road, going in the opposite direction, five to fifteen minutes 
after the original accident, struck the Todd car, head on, 
glanced off and struck the plaintiff, standing or walking. on 
the road, seriously injuring her. It is clear that the plaintiff 
would not have been injured but for the intervening acts of 
(1) 1\tir. Sykes in cutting off his headlight, (2) Mr. Todd in 
stopping, (3) The occupants of the Sykes car, including the 
plaintiff, in standing in the interval between the Sykes and 
Todd cars, and (4) Mr. Woodard in driving his car into the 
Todd car and striking the plaintiff. It is, therefore, submitted 
that the responsible result of the first accident was broken by 
the a bove-n1entioned intervening acts of the persons named, 
and that under the authorities hereafter set forth the sole 
proximate causes of the injury resulting from the second acci-
dent were the intervening acts of the persons nall)ed, and that 
the original accident, if it could be considered a cause of the 
second accident, was a remote cause, for which no liability 
attaches. 
In the case of Virginia R. and P. Co. v. Godsey, 117 Va.167, 
the Court says at page 171: 
"In the recent case of C. and 0. Ry. Co. v. Wills, 111 Va. 
32, 68 S. E. 395, 32 L. R. A. (N. S.) 280, it is said: 'If an 
injury has resulted in consequence of a certain wrongful act 
or omission, but only through or by means of some interven-
ing cause, which last cause the injury followed as a direct and 
immediate consequence, the law will refer the damage to the 
last or proximate cause, and refuse to trace it to one that 
was more remote. 
"The plaintiff was securely on the step of the moving car 
and would have continued to stay there, when without warn-
ing and without negligence on the part of the defendant, two 
men, in attempting to boa:.rd the moving car, rushed upon her, 
broke her hand-hold, and caused her to fall .. The intervening 
act of these two men which the company could not foresee 
or control, was the proximate cause of the alleg~d injuries 
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to the plaintiff, for which the defendant, under the circum-
stances of this case, is not responsible.'' 
In Da'vis v. E_llis, 146 Va. 366, the Court says at page 390: 
''The rule of law as to when an act of negligence is to be 
considered the proximate or remote cause of an injury is 
clearly and comprehensively stated in Allison v. Fredericks-
bur.Q, 112 Va. 243, 71 S. E. 525, 48 L. R. A. (N. S.) 93. In 
that case Judge Harrison, quoting from Judge l{eith 's opin-
ion in the case of F1otvlkes v. Southern Ra-ilway Company, 96 
V a. 7 42, 32 S. E. 464, says : 
" 'In the last-nan1ed case, Judge Keith, speaking for the 
court, quotes the language of Justice 1\Hller with approval, 
and further says: "It is not only requisite that qamage ac-
tual or inferential should be suffered, but this damage must 
be the legitimate sequence of the thing amiss. The maxim 
of the law here applicable is that in la,v. the i1nmed·iate and 
not the remote cause of any event is regarded; in other words, 
the law always refers the injury to the proximate, not the 
remote cause. If an injury has resulted in consequence of a 
certain wrongful act or omission, but only through or by 
means of some intervenin,q cause, frorr1 whic)l last cause the 
injury followed as a direct and immediate consequence, the 
law will refer the damage to the last or proximate cause, and 
refuse to trace it to that which was more remote. To the 
proximate cause we may usually trace consequences with some 
degree of assurance, but beyond that we enter a field of con-
jecture where the uncertainty renders the attempt at exact 
conclusions futile. If the wrong and the resulting damages 
are not known by common experience to be naturally and 
usually in sequence, and the damage does not, according to 
the ordinary course of events follow from the wrong, then tl1e 
wrong and the damage are not sufficiently conjoined or 
concatenated as cause and effect to support an action.'' (Ital-
ics supplied.) Gunter's Admr. v. So,zethern Railway Com-
pany, 126 Va. 565, 101 S. E. 885.' '' 
In 0. & 0. Ry. v. Wills, 111 Va. 32, the Court says at page 
35: . 
''In Shearman & Redfield on Negligence, Sec. 26, it is said: 
'The proximate cause of an event must be understood to be 
that which in a natural and continuous sequence, unbroken 
by any new, independent cause, produces that event, and 
without which that event :would not have occurred. Proximity 
I 
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in point of time or space, however, is no part of the defini-
tion. That is of no importance, except as it may afford evi-
dence for or against proximity of causation, that is, the proxi-
mate cause which is nearest in the order of responsible causa:. 
tion.' '' 
In the case of Schwartz v. Sh~tll, 45 W.Va. 405, 31 S. E. 914, 
I quote the headnotes : 
''The proximate cause of an injury is the last negligent act 
contributing thereto, and without which such injury would 
not have resulted." 
''Where the evidence is not contradictory, proximate cause 
is a question of law to be determined by the court, and not a 
question of fact to be submitted to a jury." 
''An instruction to the effect that if the jury believe that 
the defendant was negligent, and that such negligence was 
the proximate cause of the injury complained of, they must · 
find for the plaintiff, although they believe another person's 
negligence intervened between the negligence of the defend-
ant and the injury, is ·erroneous.' ' 
7 1\Hchie 's Digest 656: . 
''No responsibility for a wrong attaches wherever there in-
,. tervenes the independent act of a third person between de-
fendant's negligence and the injury sustained, which affects 
nnd is the immediate cause of the injury." Citing a great 
many cases. 
Also see Anderson, v. Railroad Co., 74 W.Va. 17, 81 S. E. 
579. . -
(C) The second accident is not the natural and probable con-
seq1tence of the first accident, and could not have been fore-
seen in the light of att~nding circumstance: 
In Winfree v. Jones, 104 Va. 39, the Court says at page 43, 
referring to ""\Vatson on Damages, Section 35: · · 
"The same author says, that the injury must have been the 
proximate and natural consequences of such act ; and that .in 
this connection the term 'proximate' excludes the notion of 
the intervention of any other culpable and. efficient agency be-
tween the defendant's dereliction and the loss. Section 33· of 
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the same work is as follows: 'A natural consequence is one 
which has followed from the original act complained of in 
the usual, ordinary, and experienced course of events. Are-
sult, therefore, which might reasonably have been anticipated 
or expected. Natural consequences, however, do not neces-
sarily include all such as upon a calculation of chances would 
be found possible of occurrence or such as extreme prudence 
might anticipate, but only those which ensue from the original 
act without any such extraordinary coincidence or conjunction 
of circumstances as that the usual course of nature should 
seem to have been departed from.' " 
In Ilawkins v. Eason ("Va. 1935), 180 S. E. 177, the Court 
says at page 180: 
'' (3) Mr. Justice Holt, in a well considered opinion in the 
case of Wyatt v. Telephone Co., 158 Va. 470, 163 S. E. 370, 
373, 82 A. L. R. 386, after reviewing a great many of the 
cases both within and outside of this jurisdiction, concludes 
· with this sigmficant statement: 'The substance of it all, 
stated and restated in various ways is that neglig·ence carries 
with it liability for consequences which, in the light of attend-
ant circumstances, could reasonably have been anticipated by 
a prudent man, but not for casualties which, though possible, 
were wholly improbable. One is not charged with foreseeing 
that which could not be expected to happen.' That principle 
applies here.'' 
7 Michie's Digest 655. 
''An injury which could not have been foreseen, nor rea-
sonably anticipated is not actionable and such an act is either 
the remote cause, or no cause whatever of the injury.'' Cit-
ing a number of cases. 
Also see the following cases: 
Doss v. Bill Stone Gap, 145 Va. 520. 
Connell v. C. & 0. Ry., 93 Va. 44. 
Fowlkes v. Southern Ry .. , 96· Va. 742. 
Allison v. Fredericksburg, 112 Va. 243. 
Wyatt v. Telephone Co., 158 Va. 470. 
Kegley v. Appalachian Power Co., 163 Va. 255. 
It, therefore, seems dear tba~ the trial Court, in the case 
at bar, shou]d have ~tricken the evidence relative.to the second 
accident and the injury received by the plaintiff in the second 
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accident, and should have granted instruction No. 6, which, if 
granted, would have told the jury that they could not assess 
any damages resulting· from the second accident. Instead of 
doing so the Court submitted to the jury the question of 
whether the first accident was the proximate cause of the 
second accident. It is submitted that the tr~al Court was 
clearly wrong in its action in this particular. 
It is further submitted that if Your Honors are of opinion 
that as a matter of law the· first accident was not the proxi--
mate cause of the second accident, then upon the verdict 
being set aside the defendant is entitled to final judgment for 
the following reasons: The evidence fails to show that the 
plaintiff was injured to any appreciable extent in the first ac-
cident. vVhile she testified that her back was hurt in the first 
accident, she made no atten1pt to prove the extent of such 
injury as is required by the law to form the basis of a verdict. 
In this connection we invite attention to the facts set up in the 
Bill of Exceptions starting at p. 17 of the Record. The de-
fendant moved the Court to require the plaintiff to state the 
particulars in which sl1e claimed to have been hurt in the 
first accident separate from the particulars in which she was 
hurt in the second accident. At the instance of the plaintiff 
the Court over1·uled the motion and refused to so order. The 
plaintiff thereby elected to stand or fall on her ability to con-
nect the two accidents. It is submitted that the evidence shows 
that any slig·ht injury that the plaintiff might have received 
in the first accident was de minirnis. 
POINT II~ 
The first accident was cau.sed solely by the negligence of M1·. 
Sykes in being on the wrong side of the road. 
'\Ve submit that the evidence conclusively shows that the 
Wallace car, at the time of the first sideswiping accident, had 
its right wheels off the hard surface on the dirt. The pictures 
Rhow this conclusively; and every 'vitness, without exception, 
who examined the marks or looked for them, substantiate the 
pictures-.John G. Wallace. III, John G. Wallace, II, George 
and Robert Can1pbell and Officer Casteen. The only evidence 
to the contrary are the simple statements of Mr. Sykes and 
~:Ir. and ~:Irs. Culpepper to the effect that they were on their 
right side of the road; but, at tl1e same time, they admitted 
that they could not see. A"nd we have the testimony of Officer 
Casteen. who went to the scene for the express purpose of in-
vestiga.ting the accident, to t.he effect that Mr. Sykes told him 
that the cause o~ the accident was that he (Sykes) could not 
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see and was on the wrong- side. Sykes denied having told Of-
ficer Casteen that he was on the wrong side, but admits that he 
told him that he could not see, and in fact, testified in the case 
that he could not properly see. The evidence further shows 
that Sykes ,vas traveling very slowly around 12-13 miles per 
hour and that he stopped within a few feet on his left side 
of the road. · · 
It is submitted that the only evidence in the case of any 
possible negligence on the part of Mr. Wallace was that in 
relation to his speed. The occupants of the Wallace car testi-
fied they were traveling at 35-40 miles per hour, that they 
saw the Sykes car encroaching upon their side of the road, 
that Wallace took his foot off the accelerator and put his right 
wheels off the hard surface as far as he could go without run-
ning into the deep ditch on his right. The testimony of any 
higher speed comes from the occupants of the Sykes car who, 
at the same time, admitted that they did not see the Wallace 
car until they were right on it; and hence, their testimony has 
very little, if any, probative value. 
However, it is submitted that any speed at which the Wal-
lace car could have been trav~ling could not have been a proxi-
mate cause of this first accident, if it be admitted that the 
Wallace car had its right ·wheels off the hard surface at the 
time of this first accident. In this connection it seems clear 
that the Cou!t erred in refusing instructions 4, 4A and 15. 
POINT III. 
The Plaintiff was guilty of contributory negligence. 
It is subn1itted that the evidence shows that the plaintiff 
was guilty of contributory negligence. At the point of the ac-
cident the road was straight and level to the .South for a dis- . 
tance of three miles and to the North for a distance of half 
a mile. Hence, the view of the plaintiff of the oncoming Wood-
ard car (towards the North) was unobstructed for a distance 
of half a mile. The plaintiff knew that there was much traffic 
expected. At the point of the accident the Sykes car was 
parked on the left and the Todd car on the right. The plain-
tiff .chose to stand in the center of the roadway in the inter-
val between the two parked cars at night While in that posi-
tion she was struck by the Woodard car coming from the 
North, which she could have seen for half a mile if she had 
looked. She testified she did not see the Woodard car until 
she was struck She chose to place herself in a place of ob-
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vious danger, and in so doing the duty devolved upon her to 
keep a vigilant lookout for approaching cars and to use rea-
sonable care to avoid being struck by a car attempting to go 
throug·h the interval in_which she was standing. It is submit-
. ted that she used no care at all. We quote from the opinion of 
the Court in Barnes v. Ashworth, 154 Va. 218, in which the 
facts were similar, and the plaintiff similarly situated was 
held guilty of contributory negligence barring ·recovery, at 
1,. page 253 : 
''l{nowing· the position in which these cars were parked 
and that the passageway between them was narrow and little, 
if any, more than sufficient for another car to pass through 
without striking o~e or the other of the parked cars, and that 
the other car was follo,ving him, he went and stood in the road 
near the rear of the negro's car, and leaning on the left hand 
running board thereof, further narrowed the clear space be-
tween these cars. In so doing he placed himself in an obvi-
ously dangerous position in which it was his duty for his own 
safety and that of others to keep a vigilant lookout for ap-
proaching cars and to use ordinary care to avoid being struck 
by a car attempting to go through the narrow passageway 
for the creation of which he himself was responsible. 
''This duty the evidence clearly shows that he failed to per-
form and was continuing to fail to perform until after being 
warned by Rodman just as the car driven by Ballentine cut 
around to the right from the rear of the Hagwood car, Hag-
wood 'raised up and it hit him'. 
''Hagwood ·was facing in the direction from which Ballen-
tine's car was approaching with its headlights burning, and 
the conclusjon is irresistible that Hagwood was either en-
grossed in his controversy with the negro over the collision 
which han just oecurred and was not keeping a lookout for 
approaching cars,. or that though he saw this car approaching 
he took no steps to protect himself in the perilous situation 
which he himself had created and to guard against injury from 
such action as might be taken by the driver of the oncoming 
car acting in a double emergency for the creation of which he 
(Hagwood) was responsible. 
· '' 'No one can be allowed to shut his eyes to danger in the 
bHnd reliance upon the unaided care of another without as-
suming the consequences of the . omission of such care.' V a. 
& 8. W. Ry. Go. v. Skinner, 119· Va. 843, 89 S. E. 887. '' 
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POINT IV. 
Errors of The Court in Reference to Instructions. 
The Court granted at the request of the plaintiff instruc-
tions A, B, C, D and E (Record, 161). The defendant ex-
cepted to the granting of these instructions on the grounds 
set forth in the record starting at page 168. It is not deen1ed 
necessary to encumber this petition by copying verbatim these 
instructions granted for the plaintiff nor the grounds of ex-
ceptions. Suffice it to say that the Court, in these instructions, 
instructed the jury that if the defendant was guilty of any 
negligence that proximately caused or contributed to the plain-
tiff's injury they should find for the plaintiff, without restrict-
·:ing. the jury in any way to the first accident, or the injury re-
·c.eived in the first accident. Therefore, these instructions left 
_to the jury to say whether the injuries received by the plain-
tiff in the second accident were the proximate result of the first 
accident. 
The defendant offered the following instructions, which 
were refused : 
(REFUSED) 2. The Court instructs the jury that there is 
no evidence in this case that any act on the part of the driver 
of the Wallace car was the proximate cause of the plaintiff's 
injury. 
(REFUSED) 4. The Court instructs the jury that even 
though you may believe that 1\{r. Wallace was traveling faster 
than was reasonable and proper, yet if you further believe 
from the evidence that before and at the time of the first acci-
dent the right wheels of the Wallace car were off the hard 
surface on his right side you should find for the defendant. 
Wallace was not required to go into the ditch. 
. (REFUSED) 4A. The Court instructs the jury that even 
though you may believe that Mr. Wallace was traveling faster 
'than was reasonable and proper, yet if you further believe 
from the evidence that before and at the time of the first ac-
cident the rig·ht wheels of the Wallace car were off the hard 
surface on his right side as far as might reasonably be ex-
pected, yon should find for the defendant. Wallace was not 
required to go into the ditch. 
(REFUSED) 5. The Court instl·ucts the jury that if you 
believe from the evidence that Mr. Wallace saw the Sykes car 
approaching· towar.ds him encroaching upon his side, then 
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Wallace, in the exercise of reasonable care, had a right to as-
sume that the Sykes car would pull back to its right side of 
the road in time to avoid an accident. 
All that was required of Wallace was that he exercise o:r:di-
nary care. He was not required to run into the ditch. 
(RE!l,USED) 6. The Court instructs the jury that you can 
not assess any damages resulting from the second accident. 
(REFUSED) 7. The Court instructs the jury that if you 
believe from the evidence that after the collision between the 
Wallace and Sykes cars was over and the cars had come to a 
rest, the plaintiff got out of the Sykes car and was standing 
or walking on the highway when she was struck by the Wood-
a!·d car, then you can not assess any damag~s resulting· from 
bEing struck by the Woodard car. 
(REFUSED) 8. The Court instructs the jury that if you 
believe from the evidence that l\1r. Woodard, by the exercise 
of reasonable care, could have avoided striking l\!Irs. Jones, 
you can not assess any damages resulting from the second 
accident. 
(REFUSED) 9. The Court instructs the jury that if you 
believe from the evidence that after the first accident was 
over there was one or more intervening efficient causes of the 
second accident, you can not assess any damages growing out 
of the second accident. 
(REFUSED) 10. The Cot1rt instructs the jury that if you 
believe from the eviden~e that after the first accident the 
Wallace and Sykes cars came to a complete stop and that the 
occupants of the Wallace and Sykes cars got out of the cars 
before the second accident, and that some few minutes elapsed 
between the first and second accidents, and that the result 
of the first accident 'vas merely the condition or occasion of-
fering opportunity for other events to produce injury, then 
you can not assess any damag~s resulting from the second ac-
cident, because, under those circumstances, the first accident 
would not be the proximate cause of the second accident and 
would not proximately contribute thereto. And this is true 
even though you may believe that Wallace was guilty of neg-
ligence causing the first accident. 
(REFUSED) 11. The Court instructs the jury that it is 
your duty to differentiate between the first and second acci-
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dents, and also behveen the injuries arising from each acci-
dent. 
The Court further instructs the jury that the law looks to 
the proximate cause of an ocurrence and not the remote cause, 
and holds liable him or them only whose negligence is the 
proximate cause of the injury. Therefore, even if you be-
lieve that }.!r. Wallace was guilty of negligence proximately 
causing the first accident, yet if you believe from the evidence 
that the second accident would not have occurred except for 
the independent acts of Mr. Todd, Mr. Woodard and the oc-
cupants of the Sykes car, or any of them, then you can not 
assess any damages for the injury arising out of the second 
accident, because, under those circumstances, the :first accident . 
would not be the proximate cause of the second accident and 
woulg not proximately contribute thereto. 
(REFUSED) 13. The Court instructs the jury that even if 
you believe from the evidence that the defendant's act in the 
first collision amounted to negligence, and as a result thereof 
plaintiff was left on the highway in a place of danger where she 
might reasonably expect automobiles to appear at any time, 
then it became the duty of the said plaintiff to use reasonable 
diligence to move to a place of safety and if you believe frmn 
the evidence that the plaintiff failed to exercise such re~sona­
hle dilig·ence to get to a place of safety and as a result thereof 
was injured by being struck hy an automobile which came 
along some minutes later, you can not nssess any damages 
growing· out of thl? second aecident. . 
(REFUSED) 15. ~1.1hc nonrt instructs the jury that Wal-
lace was not required to go into the ditch. 
In lieu of Instructions 4, 4A, 10 and 11 the Court granted 
o£ its own accord Instructions 4B, lOA and llA as follows: 
' (GR-ANTED) 4B. The Court instructs the jury that if 
you believe from the evidence that before and at the time of 
the ·:first accident the Wallace car was on its right hand side 
of the road you should find for the defendant Wallace; unless 
the driver of the Wallace car saw or by the exercise of reason-
able care should have seen that the Sykes car ·\Vas in imminent 
peril in time to have prevented the accident by the exercise 
of reasonable care, and negligently failed to do so. 
(GRANTED) lOA. The Court instructs the jury that if you 
believe from the evidence that the result of the first collision 
was merely the condition or occasion offering opportunity for 
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other events to produce injury and did not proximately cause 
or proximately contribute thereto, you can not assess any 
domages resulting from the second accident. And this is 
true even though you may believe from the evidence that the· 
· plaintiff was injured in the first accident. 
(GRANTED) llA. The Court instructs the jury that the 
law looks to the proximate cause of an occurrence, the cause 
without 'vhich notwithstanding· all other causes the occurrence 
would not have taken place, and holds liable him or them only 
whose negligence is the proximate cause of the injury. There-
fore, ·even if the jury believe that Mr. Wallace was guilty of 
negligence proximately causing the first accident, yet if you 
further believe from the evidence that the driver of the Wood-
ard car, by the exercise of reasonable care, could have avoided 
the second collision and failed to do so, and that the second 
collision would not have occurred but for the independent neg-
ligence of J\fr. Woodard, then you can not assess any damages 
for the injury arising out of the second collision. 
The Court erred in refusing- Instruction ~. We have shown 
under Point II of this petition that Mr. Wallace was not 
guilty of any neg·ligence proximately causing even the first 
accident. And inasmuch as the only injury shown with any 
degree of certainty to have been received by the plaintiff was 
rE'ceived by her in the second accident, even though Wallace 
n1ay have been guilty of nep:lip;ence in causing the first acci-
dent, the instruction was still correct, because the first acci-
dent was not the proximate cause of the second accident as 
sho,vn under Point I of the argument in this petition. 
The Court erred in refusing Instructions 4, 4A and 15. We 
have attempted under Point II of the argument in this peti-
tion to show that these instructions correctly state the law 
applicable to the facts, and should have been given. The 
Court, however, refused them and granted in lieu thereof of 
its own volition Instruction 4B. Instruction ·4B car1·ies the 
qualification, erroneously stated, in the nature of the last 
clear chance doctrine. It is submitted that if Wallace put 
~is right wheelA off the hard surface as far as might reason-
ably be expected, such was all that was required of him, 
and that he was not required to go into the ditch, and that the 
jury should have been so instructed. We do not see how W al-
Iace could have had a last clear chance to avoid the accident 
if his right wheels were off the hard surface where the pic-
tures show them to have been, unless he were to go into the 
10 foot ditch. We submit that the law did not require him 
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to go into the ditch. Especially should the Court have granted 
Instruction 15 after giving the last clear chance proposi-
tion involved in Instruction 4B. 
The Court erred in refusing Instruction 5. It is submitted 
that this instruction correctly states the law and should have 
been granted. Especially was its refusal harmful to the de-
fendant in the lig·ht of the last clear chance proposition con-
tained in Instruction 4B. 
The Court erred in refusing Tnstn~ction 6. The jury should 
have been told that they should not assess any damag-es re-
sulting from the second accident, because the first accident 
was not the proximate cause of the second accident. This 
p:r·oposition has already been arg-ued under Point I of this 
petition. 
The Court erred in refusing· Instructions 7, 8 and 9. Each 
of these is a proximate cause instruction. They iit the facts 
of the case and correctly state the law and should have been 
given. Under the facts therein set forth the injury received 
by the plaintiff in the second accident would not have been 
the proximate result of the first accident. 
The Court erred in refusing Instntction 10. This is like-
wise on the proposition of the causal connection between the 
two accidents. This instruction is modeled after the opinion 
in the case of Kaylor v. Q'ltality Bread, 155 Va. 156, from 
which we quote in P'oint I of this petition. This instruction 
was drawn and submitted in accordance with the theory that 
if the result of the first accident was merely the condition 
or occasion offering opportunity for other events to produce 
injury, then as a matter of law the first accident would not 
~ave been the proximate cause of the second accident. We 
Hubmit that the jury should have been so told. The Court re· 
fused the instruction, but granted Instruction lOA in lieu 
thereof of his own volition. Instruction lOA does not meet 
the situation because of the provision ''and did not proxi-
nlatc1y cause or proximately contribute thereto". Tn other 
words, Instruction lOA tells the jury that even though they 
might believe that the result of the first accident was merely 
the condition or occasion offering opportunity for others to 
produce injury, still it was a question for the jury to decide 
whether the first accident proximately caused or contributed 
to the other events (second accident). 
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The Court erred in refusing· I-nstruction 11. This is like-
wise on the proposition of the causal connection between the 
two accidents. The authorities cited under Point I of this 
petition and the argument on the facts show that ·this in-
struction was proper and should have been given. The Court 
refused it, but in lieu thereof g-ranted of its own volition 
Instruction 11A, which does not cover the ground. The Court 
eliminated the first paragraph of Instruction 11 entirely. 
We submit that especially in view of the general instructions 
on proximate cause that the Court granted for the plaintiff, 
it was the duty of the Court to instruct the jury to differen-
tiate .in theh minds between the two accidents and the in-
juries arising therefrom contained in the first paragraph of 
Instruction 11. Also in Instruction 11.A there is no mention of 
Mr. Todd or the occupants of th~ Sykes car as sources of inde-
pendent acts. It is po.ssible that the jury might have thought 
that Mr. Woodard could not have avoided the accident be-
cause of the stopping of Mr. Todd with bright headlights, the 
cutting off of the Sykes' headlig·ht by Sykes and the action 
of the occupants of Sykes' car in standing in the road. -They 
_are all independent acts that would break the causal con-
~ection between the original negligence of Wallace (if a~y) in 
causing the first accident and the second accident . 
. . The Court erred in refusing· Instruction 13. This instruc-
tion is on contributory negligence. It states the la'v cprrectly 
as applied to the facts of the case, and should have been 
granted. 
The only other instructions granted, not above referred to, 
'vere Instructions 1, ·3, 12 and 14, found in the record start-
ing at page 162. Instruction 1 applied only to the defendant, 
George T. vV alh;tce. Instruction 3 was a general burden of 
proof and proximate cause instruction applying to the first 
accid~nt. - Instructions 12 and 14 'vere on contributory. neg-
ligence. Therefore, it is submitted that it is clear that the 
Court failed to properly instruct the jury on the question of 
the causal connection between the two accidents. 
CONCLUSION. 
From what has been said it is submitted that there was no 
causal connection between the two accidents, that the Circuit 
Court of Norfolk County to the prejudice of your said peti-
tioner erred in overruling the motions of the defendant to 
strike the evidence, erred in its rulings on the instructions, 
erred in overruling the motion of said defendant to set aside 
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the verdict and render final judgment for said defendant 
and/or grant a new trial, and erred in rendering judgment 
against your petitioner, John G. Wallace, III. 
Wherefore, your petitioner prays this Honorable Court to 
grant him a writ-of-error and supersedeas to the judgment 
aforesaid, and review and reverse said judgment, and render 
final judgment in favor of your petitioner, or grant a new 
trial, as to this Court may seem proper, and render such other 
relief as the nature of his case may require. 
Copy of this petition was delivered to Mr. James G. Mar-
tin, opposing counsel in the trial Court on the 16th day of 
.March, 1936. Petitioner desires to adopt this petition as 
his brief. Counsel desires to state orally the reasons for 
reviewing the decisions complained of. 
JOHN G. W ALL.A:CE, III, 
By JOHN S. RIXEY, 
A. M. EDWARDS, 
C. C. SHARP, 
RIXEY & RIXEY, 
Attorneys for the Petitioner. 
of Counsel. 
I, John S. Rixey, an attorney at la-w practising in the Su-
preme Court of Appeals of Virginia, do certify that in my 
opinion it is proper that the judgment and decisions com-
plained of in the foregoing petition should be reviewed by 
said Court. · 
JOHN S. RIXEY. 
Received March 24, 1936. 
J. W. E. 
. Writ of error and s~tpersedeas granted, May 8, 1936. Bond 
$4,500. 
JNO. W. EGGLESTON. 
Received May 11, 1936. 
:M. B. W. 
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RECORD 
VIRGINIA.: 
Pleas before the Circuit Court of Norfolk County, at 
the Courthouse of said County, on the 7th day of February, 
1936. 
. 
Be It Re1nembered, that hE}retofore, to-wit: On the 6th 
day of }fay, 1935, came the plaintiff, Mary E. Jones and filed 
her notice of motion against George T. Wallace and .Tohn G. 
Wallace, 3rd, defendants, in the words and figures following, 
to-wit: 
Take Notice, that lYiary E. Jones, Plaintiff, will, on the 6th 
day of 1\iay, 1935, move the Circuit Court of N <?rfolk County, 
Virg·inia, for a judgment against you defendants, in favor 
of plaintiff, for Fifteen Thousand Dollars ($15,000.00) dam-
ages, for this, to-wit: 
That heretofore, to-wit, on the 6th day of January, 1935, 
plaintiff, 1\tlary E. Jones, was riding· as a mere guest in a 
automobile over which she had no control, to-,vit, on the 
George Washington Highway, a public highway in said 
County, and State being driven in said automobile towards 
the City of Portsmouth; and said George T. Wallace and 
said John G. Wallace, 3rd, were then operating and running 
.a certain other automobile meeting the automobile in which 
plaintiff was riding. And then and there by the neg-
page 2 } ligence and carelessness of said George T. Wallace, 
and said John G. Wallace, 3rd, in the operation of 
the automobile operated by them, they did cause the automo-
bile operated by them to collide with and strike against the 
automobile in which plaintiff was riding, as caused the auto-
mobile in which plaintiff was riding to swerve and get upon 
the wrong side of the highway, to-wit: the left-hand side of 
the highway, in the direction in which the plaintiff was pro-
ceeding, and thereupon another automobile crashed into and 
collided with the automobile in which plaintiff was because 
the automobile in which plaintiff was on the wrong side of the 
road, and the automobile so crashing into the automobile in 
which plaintiff was riding properly driving in an opposite 
direction to that in whi_ch plaintiff was riding on the side of 
the highway upon which the automobile plaintiff was riding 
in had been caused to get by the negligence of defendant. 
/ 
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·And by. reason thereof plaintiff was greatly hurt and in- . 
jured and permanently disabled and her hip, leg and knee 
broken, and she was injured in all parts of her person, and 
caused to expend and become liable for money in attempting 
to be cured of said injuries and in future will be compelled 
to expend and become liable for further monies in attempt-
ing to be cured of said injuries and suffered and .will suffer 
great pain and anguish, all of which were caused by said 
negligence and carelessness of said George T. Wal-
page -3 ~ lace and said John G. Wallace, 3rd. . 
MARY E·. JONES, 
By JAS. G. MARTIN, and 
TO~I E. GILMAN, Counsel. 
And the return of the Sheriff of Norfolk Cou1;1ty on sai¢1 
Notice of ~fotion is in the words and figures following, to-wit: 
Not finding John G. Wallace, Ill, George T. Wallace. at 
usual place of abode served the within copy on John G. Wal.:. 
lace, II, Father. He being a member of famUy over the age 
of 16 years, and giving· information of its purport. 
This the 16th day of April, 1935. 
A. A. WENDEL, Sheriff. 
And on the same day, to-wit: O:r;t the 6th day of May, 1935, 
... the following order was entered: 
This day came the plaintiff by her Attorneys and on 
their motion it is ordered that this case be docketed; and 
the defendants appeared by their Attorneys, C. C. Sharp and 
Rixey & Rixey, and pleaded "not guilty", to which the plain-
tiff replied generally and on which plea issue is 
page 4 ~ joined; thereupon on motion of the. defendants the 
· ··· plaintiff is required to file her bill of particulars 
within ten days, and on motion of the plaintiff the defend-
ants are required to file the grounds of defense within five 
days thereafter. 
And at another day, to-wit: On the 3rd day of June, 1935, 
the following order ~as entered : 
This day came again the parties by their Attorneys, and on 
motion of the defendants, the plaintiff is required to file a 
bill of particulars of her claim within ten days from this 
date. 
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And at another day, to-wit: On the 11th day. of June, 
1935, the bill of particulars referred to in the .foregoing or-
der was filed, and is in the words and figures following, to-
wit: 
For bill of particulars plaintiff relies upon the allega-
tions in the notice of motion, and in addition, says: 
Defendants negligently failed to keep a proper lookout, 
negligently ran the automobile they were operating too fast 
not under proper control not on the proper part of the road 
and not properly steered and negligently caused it to collide 
with the automobile in which plaintiff was riding. 
page 5 ~ As a result of the accident plaintiff was greatly 
and permanently injured, hurt in all parts of her 
person, her leg, hip and knee hurt and broken, and she was 
caused much pain and suffering, and will be in future; and 
large doctors' bills aild hospital bills were incurred and fur-
ther similar bills will have to be incurred in attempting to 
cure her; and she 'vas permanently disabled and prevented 
from working. 
MARY E. JONES, 
By TOM E. GIDMAN, 
JAS. G. MARTIN, p. q. 
And at another day, to-wit: On the 5th day of July, 1935, 
the following affidavit was filed: 
State of Virginia, 
County of Norfolk. 
I, George T. Wall ace being duly sworn depose and say; 
That I am one of the defendants in the above entitled ac-
tion. That at the time and place of the alleged accident I 
did not drive, operate or control the automobile alleged to 
have been operated by me; nor was said automobile operated 
or driven by any servant or agent of mine or about my busi-
ness ; nor was the driver of said car a partner of 
page 6 } mine in the operation of said automobile. 
GEORGE T. WALLACE, ill. 
. Subscribed and sworn to before me a Deputy Clerk in and 
for the County and State aforesaid in my said County. This 
5th day of July, 1935. · 
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Given und~r my hand this 5th day of June, 1935. 
L. S. BELTON, 
Deputy Clerk of Norfolk Co., Va. 
And at another day, to-wit: On the 21st day of. October, 
1935, the following order was entered: 
This day came the plaintiff by her Attorneys, and on her 
motion leave is g·iven her to file her amended notice of motion 
and bill of particulars of her claim which is accordingly filed. 
And the amended notice of motion mentioned in the fore-
going order is in tlie words and figures following, to-wit: 
Take Notice, That ~fary E. Jones, plaintiff, will, on the 
6th day of May, 1935, n1ove the Circuit Court of Norfolk 
County, Virginia, for judgment against you, de-
page 7 ~ fendants, in favor of plaintiff, for Fifteen Thousand 
Dollars ($15,000.00) damages, for this, to-wit: 
That-heretofore, to-,vit, on the 6th day of January, 1935, 
plaintiff, Mary E. Jones, 'vas riding as a mere guest in an 
automobile over which she had no control, to-wit, on th~ 
George Washington Highway, a public highway in said 
County, and State, being driven in said automobile towards 
the City of Portsmouth; and said George T. Wallace and said 
John G. "\Vallace, 3rd, were then operating and running a 
certain other automobile meeting the automobile in which 
plaintiff was riding. And then and there by the negligence 
and carelessness of said George T. Wallace and said John 
G. Wallace, 3rd, in the operation of the automobile operated 
by them, they did cause the automobile operated by them to 
collide with and strike against the automobile in which plain-
tiff was riding, and thereby injured her, and she being taken 
from the automobile-in which she was riding, while she was 
on the highway, another automobile almost immediately 
struck, her, all as the proximate result of defendant's negli-
gence. 
And by reason thereof plaintiff was greatly hurt and in-
jured and permf:tn~ntly disabled and her hip, leg and knee 
broken, and. she was injured in all parts of her person, and 
caused to expend and become liable for money in attempting 
to be cured of said injuries and in future will be compelled 
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to expend and become liable for further monies in 
page 8 } attempting to be cured of said injuries and suffered 
and will suffer great pain and anguish, all of which 
were caused by said negligence and carelessness of said 
George T. Wallace and said John G. Wallace, 3rd. 
MARY E. JONES, 
By TOM E. GILMAN, 
JAS. G. MARTIN, Counsel. 
And the bill of particulars mentioned in the foregoing or-
der, is in the words and fig'Ures following, to-wit: 
For bill of particulars plaintiff states that she was injured 
both by the original collision between the automobile in which 
she was riding· and the automobile operated by the defend-
ants, and after she had been gotten out of the automobile in 
which she was riding, was further injured by being struck 
by another automobile, all as a proximate result of the neg-
ligence of the defendants, and defendants drove their auto-
mobile too fast, did not keep it under proper control, did not 
properly steer it, drove it too far to its left. 
As further particulars of her injuries she relies in addi-
tion to the notice of motion, upon the following statement 
of injuries, to-wit: 
page 9 } · She was caused great and permanent pain and 
anguish. 
Her kneecap on left leg was broken and injured. 
Her pelvic bone was broken and injured. 
Her head was cut and injured. : 
Both bones in right leg below the knee were broken and 
injured. I 
Her back was injured and she was hurt in all parts· of 
her person and bruised and permanently disabled~ 
She was and will be caused to expend and become liable 
for money for hospital, doctors, and other expenses in at-
tempting to be cured <W-said injuries. · 
TOM E. GILMAN; 
JAS. G. MARTIN,. p. q. 
And on the next day, to-wit: On the 22nd day of October, 
1935, the following order was entered: ' 
I 
This day came the plaintiff, by her Attorneys, and the de-· 
fendants appeared by Rixey & Rixey and Taylor~ Edwards, 
28 . Supre~e Court of :Appeals of V~rginia. 
their Attorneys, and pleaded ''not guilty'', to which the plain-
tiff replied generally and on which plea issue is joined; and 
on .motiQn of the defendants leave is given them to file the 
grounds ·of their defense, which is ·accordingly filed. 
page 10 ~ And the grounds of defense, referred to in the 
. foregoing order is in the words and figures fol-
lowing, to-wit: 
The defendants, George T. Wallace, ill, and John G. Wal-
lace, III, for a statement of their grounds of defense say 
that the will rely upon each and every defense provable un-
der the general issue, among other the following: 
That they were not guilty of any act of commission or 
omission proximately causing the injury to the plaintiff. 
That they were not guilty of any negligence proximately 
causing either the first or second collision. That the first col-
lision was caused solely by the negligence of the driver of 
the car in which the plaintiff was riding. That there was 
no causal connection between the. two collisions; and that the 
first collision was not the proximate cause of the second col-
lision. That the plaintiff was not injured as alleged by her. 
That she was not injured in the first collision, that is the col-
lision in which the defendants' car figured. That such in-
juries as she received were received in the second collision, 
that is by being struck by an automobile operated by one W. 
W. Woodard, after the first accident in which the defend-
ant's car figured had been over and ceased to operate for a 
considerable time. That the second accident in which the 
plaintiff was injured was caused by the intervening independ-
ent acts of W., W. Woodard, Henry Todd, L. E. · 
page 11 ~ Sykes and others. That said W. W. Woodard and 
. others had a last clear chance to avoid striking the 
plaintiff, and failed to exercise it. That the automobile of 
th~ clefendants was not being operated by or about the busi-
ness of the defendant, George T. Wallace, III. 
· These defendants expressly denying that they were guilty 
of any negligence, say that they will rely upon contributory 
negligence on the part of the plaintiff in the following among 
other particulars : 
That the plaintiff after the first collision failed to use rea-
sonable care for her own safety, and failed to t~ke the usual 
and ordinary precautions to avoid being struck by the auto-
mobile driven by one W. W. Woodard, and failed to keep a 
proper lookout for the last mentioned car, got out of the car 
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in which she had been riding and was standing and/or walk-
ing on the hard surface part of the road in the line of ap-
proach of the Woodard car which she could and. should 
have seen if she had been observing a proper looknut, and 
failed to get out of the way of said Woodard car. 
GEORGE T. WALLACE, ITI, 
JOHN G. W 4-LLA.CE·, III, 
By RIXEY & RIXEY, 
Their Attorneys. 
page 12 ~ And at another day, to-wit: On the 30th day of 
October, 1935, the following order was entered: 
This day came the parties by their Attorney, and on mo-
tion of the plaintiff, John S. Rixey, a discreet and competent 
attorney-at-law, is appointed guardian ad litern for the in-
fant defendant George T. Wallace. 
, 
Thereupon came a Jury, to-wit: C'. B. Blake, Geo. L. 
Grimes, B. F. Smith, Truman Eaver, C. F. Ewell, Robert 
Evans and A. L. Fleming, who were duly sworn the truth to 
speak upon the issue joined, and after having fully heard 
the evidence, it is ordered that the said jury be adjourned un~ 
til tomorrow morning at ten o'clock. 
And on the next day, to-wit: On the 31st day of October, 
1935, the following order was entered: 
This day came again the parties by their Attorneys, and 
the jury appeared in Court pursuance to their adjournment 
on yesterday, and the Court instructed the Jury that there 
is no evidence in which they could find against the defendant 
George T. Wallace; and after having heard the argument of 
counsel, the jury retired to their room to consult of a Yer-
dict, and after sometime returned into Court and said that 
they could not agree upon a verdict; thereupon.it is ordered 
that the said jury be- adjourned .until tomorrow morning at 
nine thirty o'clock. 
page 13 } And on the next day, to-wit: On the 1st day of 
November, 1935, the following order was entered: 
This day came again the parties by their Attorneys, and 
the Jury sworn on Wednesday to try this case, came in pur-
suance to their adjournment on yesterday, and retired to 
their room to consult of a verdict, and after sometime re-
I () 
I I l I . f./"--J 
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turned into Court and said that they could not agree upon a 
verdict. Thereupon it is ordered that the said Jury be dis-
charged. 
And at another day to-wit: On the 16th day of Decem-
ber, 1935, the plaintiff filed an additional bill of particulars 
in the words and figures following, to-wit: 
For additional bill of particulars plaintiff says defendants 
neg-ligently failed to keep a proper lookout and negligently 
failed to blow the horn of their automobile. 
JAS. G. MARTIN, 
Of counsel for plaintiff. 
And on the same day, to-wit: On the 16th day of Decem-
ber, 1935, the following order was entered: 
This day came again the parties by their Attorneys, 'and a 
Jury, to-wit: tT. C. Dail, H. W. Tat.em . . T. R. Osmond, B. L. 
Bo,vles, C. W. Alexander, Alexander Watts and 
page 14 ~ Joshua A. Charlton, who were duly sworn the 
truth to speak upon the issue joined, and after hav-
ing partly heard the evidence, it is ordered that the said jury 
be adjourned until tomorrow morning at ten o'clock. 
And on the next day, to-wit: On the 17th day of De-
cember, 1935, the following order was entered: 
This day came again the parties by their Attorneys, and 
the Jury sworn on yestgrclay to try this case, came in pursu-
ance to their adjournment on yesterday, and after having 
fully heard the evidence and argument of Counsel, it is or-
dered that the said Jury be adjourned until tomorrow morn-
ing at ten o'clock. 
And on the next day, to-wit: On the 18th day of Decem-
. ·her, 1935, the following order was entered: 
This day came again the parties by their Attorneys, and 
the Jury sworn on Monday to try this case, came in pur-
su~.nce to their adjournment on yesterday, and retired to their 
room to consult of a verdict, and after sometime returned 
into Court having found the following verdict: '~we the 
,Jury find for the plaintiff against the Defendant John G. 
Wallace the third and fix the damages at Three Thousand 
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and Five Hundred Dollars and find for the defendant George 
T. Wallace.'' 
page 15} Thereupon the defendant John G. Wallace, ITI, 
moved the Court to set aside the verdict and ren-
der final judgment for him, and in the event that the court 
refuses to render final judgment for this defendant, then to 
grant a new trial, on the following grounds: 
That the verdict is contrary to the law and the evidence 
and without evidence to support it; t4at the verdict is ex-
cessive; that the Court erred in overruling the defendant's 
motion to strike the evidence made at the conclusion of the 
plaintiff's evidence and at the conclusion of 'a!IJ. the evi-
dence; that the Court erred in holding that the question was · 
\: \ for the jury to say whether the first accident was the proxi-
\ mate cause of the second accident; that the Court erred in 
:.... granting, refusing and amending· instructions; that the Court 
""~ erred in its rulings and actions in the various motions in re-
\ spect to Bill of Particulars and the evidence; that the Court 
·- _ erred in refusing to instru~t the Jury that the first accident 
'- · was not the proximate cause of the second accident and erred 
~ ( in refusing the various instructions offered by this defendant 
~ 1 in respect to proximate and remote causes, the hearing of ~~ l which motion is continued . 
.... L\..nd at another day, to-wit: On the 1st day of February, 
1936, the following order was entered~ 
page 16} This day came again the parties by their Attor-
neys, and the Court having fully heard. the argu-
ment of Counsel on motion of the defendant, John G. Wal-
lace, III, to set aside the. verdict of the Jury in this case 
and grant him a new trial, d~th ov.errule the same. 
Thereupon it is considered by the Court that the plain-
tiff recover against the defendant, John G. Wallace, the sum 
of Three Thousand Five Hundred Dollars ($3,500.00) with 
interest thereon from the 18th day of December, 1935 until 
paid, and her costs by her in this behalf expended ; to which 
action of the court in overruling said motion and pronounci.IJ.g 
judgment against him, the said John G. Wallace, III, by coun-
sel, excepted, and the said defendant signifying a desire to 
apply to the .Supreme Court of Appeals of Virginia for a 
'vrit of error and supersedeas to said judgment, on his motion, 
it is. ordered that execution on said judgment be suspended 
for the period of sixty days from this date, upon the defend-
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ant, or someone for him entering jnto and acknowledging 
a bund in the penalty of Four Thousand Dollars ($4,000.00), 
with good and sufficient surety, said surety to be approved by 
the Clerk. 
And at another day, to-wit: On the 27th day of February, 
1936, the following order was entered: 
This day came the parties by their attorneys, and the de-
fendant, John G. Wallace III, tendered the steno-
.Page 17 ~ g-raphic report of the testimony and other incid-
dents of the trial of this case with the original ex-
hibits therein referred to and his Bill of Exception, all of 
which were received and signed and authenticated by the 
Judge and are hereby ordered to be made a part of the rec-
ord in this case, after it duly appeared that the plaintiff and 
. George T. Wallace 3rd had been given proper notice in writ-
ing of the time and place tendering said papers and the entry 
of .this order. 
· The bill of exceptions referred to in the foregoing order 
. are in the words and :figures following, to-wit: 
Be it R9membered that after this case was docketed and 
the defendants had pleaded the General Issue, to-wit, on the 
16th clay of July, 1935, in open Court, counsel for the defend-
ants in the presence of the Attorneys for the plaintiff moved 
the Court to require the plaintiff to :file a bill of particulars 
setting forth the particulars in which she claims to have been 
injured in the collision with the Wallace car separate from 
_the particulars in which she claims to have been injured in 
the collision with the Woodard car. The plaintiff resisted 
the motion. The Court refused to so order and overruled 
said motion, to which counsel for the defendants excepted on 
the follo,ving grounds : 
There were two collisions: (1) the collision between the 
·wallace and Sykes cars, in which latter car the plaintiff was 
riding; and (2) thereafter after the lapse of 5-10 
page 18 ~ minutes the plaintiff was struck by the car of 
Woodard while standing on the road after she had 
.alighted from the Sykes car. It is understood that the plain-
tiff is claiming that she was injured in both of these colli-
sions. The notice of motion and bills of particulars :filed do 
not attempt to segregate the injuries. And the defendants are 
not in a position to properly prepare their defense until they 
are informed as to the particulars in which the plaintiff 
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claims to have been hurt in the first accident. It is claimed by 
the defendants that the first collision was not the proximate 
cause of the second collision. If the defendants were in-
formed as to the injury claimed in the first collision they 
might desire to make some settlement or tender in Court 
for such injuries. The defendants expressly deny however 
that they were responsible for either collision. Certain it 
is that the defendants were not responsible for the second 
collision or the damages resulting therefrom. While the 
defendants deny that they were responsible for the :first col-
lision, such might be a jury question depending upon the evi-
dence. 
The defendant John G. Wallace III prays that this his bill 
of exceptions may be signed and made a part of the record, 
which is accordingly done in due time, after it duly appeared 
that the attorneys for the plaintiff had been given reason-
able notice in writing of the time and place of tendering his 
bill of exceptions. . 
Given under my hand and seal this 27th day of 
page 19 ~ February, 1936. 
C. W. COLEMAN, (Seal) 
Judge of the Circuit Court of Norfolk County. 
The stenographic r.eport of the testimony and other inci-
dents of the trial of this case referred to in the foregoing 
order are in the words and figures following, to-wit: 
Virginia: In the Circuit Court of Norfolk County. 
}ffary E. Jones, Plaintiff, 
v. 
George T. Wallace and ,John G. Wallace, III, Defendants. 
Stenographic report of the testimony, together with the 
motions, objections and exceptions on the par:t of the respec-
tive parties, the action of the Court in respect thereto, the 
instructions offered, granted, amended and refused, and the 
exceptions thereto, and other incidents of' the trial of the 
case of Mary E. Jones agadnst George T. Wallace and John 
G. Wallace 3rd, tried before Hon. C. W. Coleman and a jury 
in the Circuit Court of Norfolk County, Virginia, at Ports-
mouth, Virginia, on December 16, ·17 and 18 1935. · 
page 20 ~ Present: Messrs. Tom E. Gilman and J as. G. 
1\tiartin for the plaintiff; 1\lessrs. C. C. Sharp, John 
S. Rixey and A. M. Edwards for the defendants. 
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page 21 ~ Mr. Rixey: I ask that the witnesses be excluded, 
if your Honor pleases. 
Note: The witne'sses 'vere thereupon excluded. 
DR. R. l\L COX, 
sworn on behalf of the plaintiff, testified as follows : 
Examined bv Mr. Martin: 
Q. Doctor; tell us, please, your name, residence and occu-
pation. 
A. Dr. R. M. Cox, practicing physician in Portsmouth. 
Q. IIow long have you been practicing? 
A. 17 years. 
Q. Were you called upon to attend Mrs. l\1ary E. Jones in 
this case about the 6th of last January, 1935? 
A. Yes, sir. 
Q. Will you please state in detail where you found her 
and her condition Y 
A. She was brought into the Parrish ~1:-emorial Hospital in 
Portsmouth; I don't know exactly what time of night, but be-
f~H·e midnight anyway, and I got around t~ere ahead of the 
tlm:e she got there. They had 'phoned me before that she 
was being brought in in a very serious condition and I was 
there when she came in, and she was brought in through the 
emergency romn entrance into the emergency room in a rather 
critical condition of shock. The examination made 
page 22 ~ at that time, as soon as we could g·et her so we could 
examine her after g·iving her son1e treatment for 
her shock, roug·hly established a fracture of both bones of the 
right leg and the kneecap of the opposite leg, and both horns 
or limbs of the rnmi of the pelvic bone. That is as near as I 
can recall it. I haven't looked at my records to refresh my 
n1emory. That is as nearly as I can recall it. I stated her 
fractures. 
Q. A fracture is what we call a break, isn't itt 
A. That is right. 
Q. Please take the kneecap first; where is that situated, 
and where was it broken? 
A. The kneecap is the bone here (indicating) that cov-
ers the front of·. the knee joint, and it was broken straight 
across the middle. 
Q. You say her pelvic bone. was broken on both branches. 
Explain where it is and 'vhere the breaks were. 
A. The pelvic bone is the bone that constitutes the girdle 
of the waist and l1as an articulating joint in each side which 
you know as the hip joint and it is attached to the spine pos-
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teriorly and unites in the front anteriorly. This had been 
broken across. 
Q. What about her legf 
A. Both bones of the right leg. 
Q. How were those breaks Y 
A. About the middle third, about half-way from 
page 23 } the knee to the ankle. 
Q. Show on your own leg about where that would 
be? 
A. About there (indicating). 
Q. There are two bones in the leg between the knee and the 
ankle? 
A. Yes. 
Q. Both of those bones were broken Y 
A. Yes, sir. 
Q. Do you recollect anything about her back, or not Y 
A. Well, no. You see this patient was----:-her condition of 
shock was such that I didn't even make any very definite at-
tempt to find out a great deal about those fractures that night. 
The immediate thing to do was to get her immobilized and in 
bed and treat. her shock. That was done during the night. 
The next day x-rays were made, or the next two or three days 
x-rays were made to confirm thes~ fractures I told you about. 
Q. Did they confirm them Y 
A. Yes, sir. 
Q. What did you do, Doctor, to try to cure her' 
A. I treated her for her shock during that night and the 
next day, and her leg was immobilized and her pelvis was im-
mobilized with sand bags placed inside and outside of the leg 
and on a side of the pelvis, and, of course, she was kept under 
morphine to relieve her pain. That just about con-
page 24 } stitutes what I did for her. 
Q .. I don't understand about immobilized. 
A. No effort was made to put a cast, anything like that, on 
her leg, on either leg, that night or the next day, but her legs 
were kept still. She could not move them with sand bags, 
under heavy sand bags, with sand, on each side of each leg. 
Q. The weight of them holds the legs stillY 
A. That, with the help of a lot of bandage, holds the leg 
still. 
Q. After that what did you or some other' doctor do? 
A. I don't think I could testify to what was done by another 
doctor. The patient went into Dr. Hayes' hands two days 
after the accident. Of course, I knew what he was doing from 
then on, but I didn't do it. 
Q. Dr. Hayes was the family physician Y 
A. Correct. 
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Q. You did the first work as first Q.id until the family phy-
sician took charge Y 
A. That is correet. 
Q. From that time on Dr. Hayes took charge and while you 
may know something he did, he is the one you think ought to 
tell about that Y 
· A. Of course, I kne'v what was going on because she was 
in the hospital a long time and I was dropping in to see her 
and making inquiries because of my initial interest 
page 25 ~ in the case. 
Q. Do you recollect about how long she was in the 
hospital? . 
A. I don't know exactly, but I would say possibly from ten 
to twelve weeks. 
Q. How much was your bill, Doctor! 
A. I think it was $20.00. 
J\tir. Martin: He is with you. 
Mr. Rixey: No questions. 
LUTHER E. SYKES, 
sworn on behalf of the plaintiff, testified as follows: 
Examined by Mr. Martin: · · 
Q. Mr. Sykes, tell the jury, please, your whole name and 
where you live. · 
A. My full name f 
Q. Yes. 
A. Luther E. Sykes. 
Q. Where do you live, Mr. Sykes Y 
A. I live in Prentis Place, 1536 ]\.faple Avenue. 
Q. This city, Portsmouth, Virginia Y 
A. Yes. 
Q. How old are you and what is your business? 
A. I am 64 years old. 
Q. What is your business Y 
page 26 ~ A. I am retired from the Navy Yard at pres en~. 
Q. On ~he 6th of last January did you talre Mrs. 
Mary E. Jones and some others on a trip? 
A. Yes, sir. 
Q. Where did yon take them? 
A. To Elizabeth City-South Mills. 
Q. North Carolina f 
A. Yes, sir, down beyond South Mills. 
Q. Where did you take ~irs. Jones and her people from Y 
Where did you pick them upf 
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A. I picked them up from their home, . and carried them 
down there. 
Q. They live in Portsmouth? 
A. Yes, sir. 
Q. Under what circumstances did you take them? Who 
was driving? 
A. I was driving. 
Q. Was anybody· else driving? 
A. No, sir. 
Q. Whose automobile was it? 
A. It was mine. 
Q. Did anyone else have anything to do with operating the 
automobile? 
A. None .at all. I don't think they even know how to drive. 
Q. Did they pay you or were they your guests? 
A. They were my g-uests. · 
page 27 ~ Q. After going down to South :M:ills, did you 
start back to Portsmouth with them T 
A. Yes, sir. 
Q. On the way back to Portsmouth, what was the condi-
tion of the weather? 
A. When we left there it was a little foggy, and when we 
got to South ~Hils and turned down the bank it was awful 
then and got worse and worse all the tim~. We got down as 
far as the ditch on the canal bank coming towards the Deep 
Creek way, Portsmouth, and I stopped there at the feeder 
ditch, at Mr. Power's filling station, and cleaned the wind-
shield and glasses off. Mr. Powers hope me, and I got out 
myself and Mr. Powers was on one side and I on the other, 
and I started on towards Portsmouth coming this way, com-
ing north, and I ju~ge about a half mile from Power's filling 
station, that is the time I met Mr. Wallace's car. 
Q. Were your lights burning? 
A. Yes, sir. 
Q. Was your windshield wiper working? 
A. Yes, sir. 
Q. W11at sort of speed were you driving? 
A. I don't think I was driving over 12 or 13 miles, or 14, 
because I was running mighty slow because it was so foggy. 
Q. What side of the road were you driving your automobile 
on? 
A. On the right-hand side. 
Q. What happened? 
A. Well, after I passed Power's filling· station, 
page 28 ~ I judge a half mile-I am not positive, but some-
'vhere close to that distance, and I was on my right-
hand side and I met ~fr. Wallace's car ·and he struck me rig·ht 
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on the side, about on the left-hand side. He was going towards 
South Mills way and I was coming this way. He just hit me 
like that (indicating) and tore the whole side right off and 
caught the back part and hung· up and pulled my wheel around 
to the left-hand side off the right. 
Q. Where did Mr. Wallace's car goY 
A. 1\ir. Wallace's car went quite a little distance. I imagine 
it went probably 100 vards, three or four hundred feet, from 
mine, and went across on the left-hand side over in the reeds. 
Q. Did he stop on the hard surface road, or not' 
A. No, sir; he went across the ditch and all. 
Q. Across what ditch, on the left-hand side? 
A. I imagine it was a ditch there. 
Q. After 1\ir. Wallace's car went over there in the field or 
reeds-
A. Yes. 
Q. Did he come back to your carY 
A. Yes, sir. 
Q. Did he say anything in your presence, or did you talk 
to him? . . 
A. Yes, sir, I talked to him. 
Q. Tell about that. 
page 29 ~ A. I asked him-I didn't know who he was, but 
he told me who he 'vas and I said, ''Why were you 
driving so fastY I was driving slow", and he said, "It is a 
very good thing you wasn't'', and I think he said, but as to 
this I wouldn't be positive, "Because I had her wide open", 
something similar to that anyhow. 
Q. What happened to 1\irs. Jones¥ 
A. Mrs. Jones was on the back seat. She got out and 
started across to get in somebody's car, but I didn't know 
whose it was at that time, and there was-didn't have no 
lights, and when we pulled my car around my lights-! don't 
know whether they were cut off, or not, but they were pulled 
catty-cornered on the left side, and there were several people 
gathered up there about that time, and some white . fellow 
said to me, "You better look out. There is a darkey coming 
through here, a bootlegger". They w:ere the very words he 
said, and Mr. Wallace, I think it was, had a flashlight, and 
I didn't have anything to signal, but anyway I think he 
did, I am not positive he did and I won't be sure, . but he 
come towards D·eep Creek and I come towards South Mills 
so I could wave down automobiles, and a truck come through 
but I could not say he was a bootlegger, but he was high-
balling it anyway. 
Q. Do you know wl1at happened to 1\{rs. Jones then, or 
didn't you see that part of it Y 
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A. No, I can't say I did. I hope pick her up 
page 30 } but I didn't see it strike her because I was a little 
ways up the road trying to protect us all. 
Q. And you didn '.t see her when the other car struck her Y 
A. No, I can't. say I did. 
CROSS EXAMINATION. 
By Mr. Rixey: 
Q. Mr. Sykes, I understand that after the collision between 
your car and the Wallace car was all over everybody in your 
car got out, didn't they? 
A. Yes. 
Q. And Mr. Wallace and two young men who had been rid-
ing with him came up there to your car, didn't theyY 
A. I didn't see but one young man, but Mr. Wallace and 
another man; that is all I saw. 
Q. That is all you saw? 
A. Yes, sir. 
Q. I believe you say you went down the road! 
A. Towards South Mills. 
Q. Towards South Mills Y 
A. Yes, sir; stepped off maybe 25 feet, something like 
that. 
Q. What was your purpose in being down there? 
A. To keep that car from ruuning into us. 
Q. Someone, you said, told you to look out for a bootlegger's 
car coming through there? 
A. Yes, sir. 
page 31 } Q. I believe you say a truck did come through, 
not a carY 
A.. Yes, sir, some trucks come through. 
Q .. Did he stop Y 
A. Yes, when I got up in front of him, right up against 
him almost. 
Q. Did you know his name Y 
A. No, sir. I don't know whether he was a bootlegger, or 
not. 
Q. He was coming towards Portsmouth? 
A. Yes, sir. 
Q. And you stopped him and told him to be careful Y 
A. Yes, to look out. 
Q. He went on, did he? 
A. He went on. 
Q. Did he inquire whether anyone was hurt, or not Y 
A. No, I don't think he did; in fact, I know he didn't, not_ 
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from me. No, I could not say he was a bootlegger, but that 
is what was told me. 
Q. I understand. Do you remember the time that Mr. 
Weldon-do you remember seeing Mr. Weldon Y 
A. Who! · 
Q. Mr. Weldon? · 
A. No. 
Q. You don't remember seeing him? 
A. I don't remember seeing anybody at the accident ex-
cept Mr. Wallace and somebody else, but I didn't 
.page 32 } know him. 
Q. I am talking about the cars that came out 
between the time you had the accident with Mr. Wallace and 
the time Mr. Woodward's car struck you Y 
A. Yes. 
Q. How many cars came through there T 
' A. It seems to me like there was about three tied up there. 
Q. This colored man came by? 
A. He came to town. 
Q. He was going to Norfolkf 
·A. Yes, sir. 
Q. Or to Portsmouth Y 
A. Yes, sir. 
Q. And you don't remember Mr. Weldon? 
A. No. 
Q. You remember Mr. Todd coming up there and stopping f 
A. Yes, sir, I remember seeing him. 
Q. He was going towards Portsmouth T 
A. Yes, sir. 
·Q. And he stopped over on his righthand side, didn't he f 
A. Yes, sir. 
Q. Right opposite where your car was Y 
A. Somewhere-no, I can't say exactly it was opposite 
but a little ways across, a little ways down. 
Q. After he stopped, then this car driven by Mr. Wood-
ward was going-
A. Towards South Mills. 
page 33 ~ Q. Going towards South Mills Y 
A. Yes. 
Q. The Woodward car was the one that struck Mrs. Jones, 
was it? · 
A. Now, I didn't see it strike. 
Q. You know it did? 
A. I think so, but I could not say. 
Q. You got up there and found J\1:rs. Jones lying under-
neath the Woodward car? 
.A.. Yes, right down at the end of my running board. 
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Q. There is no doubt of the fact that Mr. ·woodward struck 
and knocked Mrs. Jones down, is there 1 
A. Well, some car knocked her. I could not say. 
Q. Didn't you go up there, and when you got there find 
Mrs. ,Jones lying down underneath the Woodward carY 
A. Laying right in front of Woodward's car under the fen-
der. I imagine the fender hit her. I imag·ine that is the way 
it was done. 
Q. I believe you said the last time that you had been down 
the road flagging traffic some three or four minutes; is that 
correct? 
A. Yes, I suppose so, just a little ways from where the acci-
dent happened at. 
Q. I believe you testified the last time you were traveling 
somewhere between 12 and 15 miles an hour; is that right T 
A. I don't know. I don't know what I said, but 
page 34 ~ I know I -was traveling mighty slow. I don't think 
I was traveling over 12 or 13. 
Q. And your testimony was that Mr. Wallace, you thought, 
was traveling about 45 miles; is that correct! 
A. At least 45. 
Q. That is what you said the last time. 
A. Let it be that. I don't know. I don't know what I 
said, but I know he was high-balling because he acknowledged 
it. 
Q. You wear glasses, don't yon, sir. 
A. Yes, sir .. 
Q . .And you are 64 years old f 
A. Yes, sir. · 
Q. What was your object in wiping your windshield off at 
Powers' filling station f 
A. It was done on account ·of the fog on the windshield. 
Q. Didn't you have a windshield wiped on there? 
A. Yes, sir. 
Q. Was that working? · 
A. Yes. 
Q. Doesn't that wipe the windshield f 
A. Didn't wipe it off good because there was kind of a.mist 
falling. You can drive in rain when there is nothing but 
water falling on it. and it was stopping on the windshield. 
Q. Your windshield wiper didn't wipe the windshield suffi-
ciently for you to see properly? 
page 35 ~ A. I stopped there because I thought it best to 
wipe it off, and wj.pe the glass off. 
Q. Your windshield wiper didn't function in such a way, 
I understood you to say-
A. No ; I could see, but I wiped t~e glass off and the lights 
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so I could see better. It was kind of a thick fog falling and 
it is like rain, and like. I tried to use all the protection I 
-could use. 
RE-DIRECT EXAMINATION. 
Bv Mr. 1\tlartin: 
· Q. You said the lady 'vas lying at the foot of your running 
board, I think yon called it Y 
A. Yes, sir. 
Q. Just take this little model and explain what you mean 
by sayin~ she was lyinQ.' at the foot of your running board. 
A. Well, as near as I can judge-
Q. Put it up here "rhere they can see it. 
A. She was lying somewhere right under about here, I 
imagine, as near as I can get at it, and I mean between the 
front wheel and back wheel here (indicating). 
Q. How was your car sitting on the hard surface road 7 
A. Was on the hard surface road-
1fr. Rixey: Suppose you use this plat. 
Mr. Marti-n: You have got that marked up, I think. Yon 
can use it if you want to. 
page 36 ~ By Mr. l\{artin: 
Q. Something like that? 
A. Yes, sir, I imagine so (indicating). 
Q. Where was Mr. Woodward's car as related to the lady, 
if you regard that as his car (indicating)? 
A. I am going to give it the best I can. I will not swear to 
it, but I imagine something like that. 
Q. The lady was right-
A. Along here, ~bout the back door, as near as I can re-
member. 
Q. You have two doors on each side of your carY 
A. Yes, and when she was hit everybody hollered and I 
was up this way, was up towards the South Mills way, and 
'vas excited my~elf and everybody else was, but as near as 
I can get to it, I think she was about the back door? 
Q. The ri~ht-hand back door of your car by the running 
board? ,- · 
A. Yes, sir. 
By Mr. Rixey: 
Q. Right in front of Mr. Woodward's right front wheel 
and bumper; is that right Y 
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A. Yes, sir,. somewhere close by. It was awfully foggy 
there. 
By Mt. Martin: 
Q. That is a hard surface road, is it not 7 
.A. Yes, sir. 
Mr. Martin: He is with you. 
page 37 } · Mr. Rixey : No further questions. 
Mr. Martin: Do you want him to wait inside or 
out, your Honor? 
The Co'Q.rt: Inside. What about that, Mr. Rixey? I don't 
want him to communicate with the other witnesses. 
~fr. Martin: We are through with him, but might have to 
recall him in rebuttal. 
Mr. Rixey: He might as well go out. 
The Court : How about in this room here? 
~{r. Martin: That is all right. 
The- Court: Pleas~ go in. there, Mr. Sykes. 
]\{ r. Rixey: I would like to ask him one more question. 
The Witness: Do you want me to come back to the chair t 
Mr. Rixey: Yes, if you. please. 
RE-CROSS EXAMINATION. 
By Mr. Rixey: 
Q. Mr. Sykes, you know Officer Casteen, don't you Y 
A. Yes, sir. 
Q. Did you see him there at the scene of the accident after 
the accident was over? 
A. Yes. He was there just before they carried the cars off .. 
Q. He was there after the second accident? 
page 38 } A. Oh, yes. 
Q. Did you have a conversation with Mr .. Cas-
teen? 
A. We were talking there, yes. 
Q. Mr. Casteen asked you how the accident occurred? 
A. I didn't know who the man was. 
Q. Did he ask you how the accident occurred Y 
A. I don't remember whether he did, or not. 
Q. Did you tell him that the cause of the accident was that 
you could not see and you were on the wrong side of the 
road? 
A. No, I didn't tell him I was on the wrong side because I 
was on my right side. 
Q. Did you tell him you could not see t 
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A. I certainly told him I could not see through the fog good 
like I ought to. I wear glasses but can see fairly good. 
Q. You deny you told him you were on the wrong side of 
the road? 
A. Yes. 
Q. I expect to contradict you. 
A. You asked me that the last time. 
·Q. You told me the last time there was no question about 
the fact that you . did tell him you could not see .. 
A. I am telling anybody you can't see when the fog is real 
heavy. 
Q. Yon told Officer Casteen the reason the accident oc-
curred was because you could not see? · 
·A. What? 
page 39 } Q. You told Officer Casteen the rea_son the ac-
cident occurred was because you could not see, 
didn't you? 
A. No, sir, I didn't. 
Q. Didn't you testify that way the last time? 
A. Yes, I testified here before but I didn't tell him, I could 
not see, only through the fog. 
Q. How far away did you see Mr. Wallace's car before the 
accident? · 
A. I think I saw it right up right close. I don't think I 
saw it much further than from here to that fence out there . 
. Q. Which one, that one here? 
A. That one outside there. 
Q. You mean outside of the building! 
A. Yes, sir. 
Q. How far is that? 
A. I suppos~I don't know exactly, but I imagine it is 
maybe 100 feet. 
Q~ You didn't see Mr. Wallace's car until you were 100 
feet away from it? · 
A. -I judge something like that. He was running so ever-
lastingly fast that you could not tell hardly the distance be-
cause he was high-balling hard. 
Q. That road there at the place where the accident occurred 
is straight in the direction of Portsmouth from which Mr. Wal-
lace's car was coming f.or at least a mile, isn't it Y 
. A. Yes, I suppose it is. 
page 40 } Q. And you didn't see Mr. Wallace's light until 
· he was 100 feet from you Y 
A. Something like that. 
By Mr. Martin : 
· Q. Regarding your eyes, do you have any trouble seeing 
when you have your glasses on? 
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A. No, sir. 
Q. How long have you been driving1 
A. Ever since 1915. 
MRS. MAY CULPEPPER, 
sworn on behalf of the plaintiff, testified as follows: 
Examined by Mr. Martin: 
Q. Mrs. Culpepper, state your name and where you live7 
A. Mrs. J.\IIay Culpepper. 
Q. A little louder . 
.A. Mrs. May Culpepper. 
Q. Where do you live f 
A. 2000 Parker A venue. 
Q. That is Portsmouth City Y 
A. Yes, sir. 
Q. What kip are you to Mrs. Mary E. Jones, 
page 41 ~ the plaintiff in this case? 
A. She is my mother. 
Q. With whom does she .live Y 
A. She lives with me. 
Q. On the 6th of last January were you with her and some 
others in an automobile belonging to and being driven by Mr. 
SykesY 
A. Yes, sir. 
Q. Coming back from North Carolina Y 
A. Yes. 
Q. How were you all sitting in the automobile, if you recol-
lect; who was on what seats Y 
A. J.\IIy mother and son were on the back seat and :h{r. Sykes 
and my husband and myself were on the front seat. 
Q. Who was driving the automobile¥ 
A. Mr. Sykes. 
Q. Which seat in front did you haveY 
A. I was between the two. 
Q. Yon were in the middle 1 
A. Yes, sir. 
Q. What was the condition of the atmosphere as you came 
~1p from North Carolina into the State of Virginia? · 
A. It was very foggy. 
Q. Tell.what happened from the time you got to say near 
the Virginia line on up to the accident? 
A. We stopped at Power's :filling station and 
page 42 ~ they wiped off the windshield and lights, and about 
a half mile from there ~rr. Wallace's car side-
swiped Mr. Sykes' car and swerved it around towards the 
canal, and we got out of the car, all except Mamma. She 
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spoke about her back being hurt, and Mr. Wallace, young 
Mr. Wallace, came back. I·Iis car went do,vn the road about 
100 feet, on down to,vards .South Mills, so he came back and 
:Wir. Sykes asked him why did he hit him, that he was driv-
ing slow, and he said, "It was a good thing you were, Capt., 
because I had my car wide open". We tried to get my 
mother out of the car, my husband and I, and as we were 
getting her out of the car someone caine up, I don't know 
who it was, and offered to bring her home, and she said she 
would stay with us if they didn't have room for us all. She 
said she 'vould stay 'vith us until I could get a chance to 
come in, and by that thne there was another car that came 
by, and that is the last I kno'v about it. The car hit us and 
knocked me down the road and kicked my mother over and 
caught her between Mr. Sykes' car and broke her leg, left 
knee and pelvis bone. 
Q. Where was your mother when that car struck her, the 
last car struck her? 
A. We had got out of Mr. Sykes' car and I don't know 
just how far we were from the car, but we had got her out 
of the car and we 'vere holding on to her as . this car came 
up. Someone offered to bring her home. 
Q. Who was holding on to your mother? 
page 43 ~ A. lVIy husband and I. 
Q. Why were you holding on to her Y 
A. Because she spoke about her back being hurt and I 
didn't know whether she could stand, or not, but _we held on 
to her because I was afraid she would fall because she was 
complaining about her back and hip being hurt. 
Q. From which direction did the last car come that struck 
your mother Y · 
A. Coming from Portsmouth going towards .South J\Hlls. 
Q. Do you kno'v whether or not that car mashed her, or not, 
between the Sykes' car and the car coming from Portsmouth T 
A. The Woodward carY 
Q. Yes. 
A. It jammed my mother over ag·ainst Mr. Sykes' car and 
caught her right between the cars some way. All I know 
about it, when they picked me up it looked as though they 
·were picking the cars up to get her out. 
Q. What sort of ·speed was the Sykes car making at the 
time of the accident? · 
A. He was ·going slow. He had mentioned about he was 
not going to drive fast because it was so foggy. He was 
going about 15 miles, something like that. 
Q. What part of the road was the Sykes car being driven 
on! 
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.A. On the right coming into Portsmouth from :South Mills. 
Q. What sort of speed was the Wallace car coming, do you 
know? 
page 44 t A. I don't know. I know it was going fast, and 
that is all I know. 
Q. You don't know the· miles per hour? 
A. No, sir, I don't. 
Q. What did it do to your mother? Has she been living 
with you ever since? 
A. Yes, sir. 
Q. Approximately how long was she in the hospital f 
A. Just about three months. I don't know whether it was 
a little more, or not, but around about three months. I think 
she was carried to the hospital the 6th of January, and I think 
she was carried home on the 9th, three months. 
Q. The 9th of what month Y 
A. Along in the spring. I don't know really. 
Q. Three months later? · 
A. Yes. 
Q. What was her condition in the hospital? 
A. She suffered awfully. She could not-she had t.o lie 
right on her back for several weeks;· in fact, she was only 
propped up just slightly when she left the· hospital. She just 
could be raised a little bit, and when she was carried home 
she was helpless. She has only been able to be up in a chair 
along in the summer once a day, and that is all she could 
stand, just for a few minutes. 
Q. After you got her home after three months in the hos-
pital, what did you do with her' 
page 45 ~ A. Put her in bed and tried to give her the same 
· treatment, as near as I could, like they had at the 
hospital. 
Q. Can she walk now? 
A. No, sir, can't even stand up. 
Q. What was her condition with reference to being active 
or not active before this accident? 
A. She was active and helped me about all of my work at 
h.01ne. She has been w,ith me for some years. 
CROSS EXAMINATION. 
Bv Mr. Rixey: 
' "Q. Now, you and your husband and Mr. Sykes were all sit-
ting on the front seat? 
A .• Yes, sir. 
Q. What kind of car was it? 
A. To tell you the truth, I don't know. 
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Q. What? 
A. I don't know the name of ~rr. Sykes' car. 
Q. A small car, was it? 
A. Not a small car and not a large one especially. It is an 
ordinary sized car. 
Q. You mean the ordinary size of a Ford or a Chevrolet T 
A. I don't know whether it is a Dodge-! could not say 
because I don-'t know. I don't know what make it is. I have 
heard him speak of it, too. 
Q. .All three of you were sitting on the front seat¥ 
.A. What? 
page 46 ~ Q. All three of you were sitting on the front 
seatf 
A. Yes. 
Q. I believe you testified the last time you had no trouble 
in seeing? 
A. You could see a distance of 20 or 25 feet in front. 
Q. You testified the last time you could see for the dis-
tance of a number of telephone poles, didn't you f · 
A. I don't.remember, but I judge what I said-I think you 
could see a distance of from here to that building across the 
street, something like that. I don't know exactly how to fig-
ure it. 
Q. Is that a distance of 200 feetf 
A. Not as far as that. 
Q. You don't think you could see 200 feet f 
A. Maybe the distance of twice the lengih of this room. 
Q. How for did you see the Wallace car away? . 
.A.. I saw the lights approaching, but I don't have any idea. 
Q. How far away did you see the lights f 
A. I saw the car coming. 
Q. That is what I want to know, how far down the road 
you saw the lights f 
A. I could not tell you to save my life; I suppose maybe 
25 or 30 feet. 
· Q. What? 
A. Maybe 25 or 30 feet. I don't know the distance. 
Q. That is as far as you saw the lights? 
page 47 ~ A. To the best of my knowledge. 
Q. 25 or 30 feet. Do you say that is as far as 
from where you are sitting to the building on the other side 
of the street? · · 
A. I don't know. 
· Q. 1 understood you to say that you saw the car at a dis-
tance from where you are sitting to the b~ilding across the 
street over there? 
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Mr. Gilman: She said she could see that far. 
By Mr. Rixey: 
Q. But you didn't see the Sykes car until he got about 25 
feet from you; is thgt right? 
A. The Wallace car, you mean 1 
Q. I mean the Wall ace car, yes. 
A. Yes, sir; to the best of my knowledge, it was around 
about 25 feet, something like that, the distance. I don't know 
exactly. 
Q. After you had the accident with the Wallace car the 
Sykes car stopped on the left side of the road, didn't it Y 
A. When the car sideswiped our car it swerved Mr. Sykes' 
car around towards the canal, swerved it to the left. 
Q. I ask you if, after the accident, Mr. Sykes' car stopped 
on the left-hand side of the road Y 
A. Yes, sir. 
Q. That is. correct, is it Y 
A. Yes. 
page 48 r Q. Do you know where Mr. Wallace's car 
stopped? 
A. It went on down the road towards South Mills way 
around 100 feet and swerved over on. the left going towards 
South Mills. 
Q. Went clean off the road? 
A. Yes. 
Q. After that was done do you remember Mr. Wallace or 
someone from the Wallace car coming up to the people in 
your car to know whether anyone was hurt? 
A. I don't remember. 
Q. You don't remember that Y 
A. No. 
Q. At any rate, 1\{r. Wallace and two young men with him 
came back to your car? 
A. Mr. Wallace and one young man. I don't remember 
seeing but two of them. 
Q. You didn't see the other one? 
A. I don't remember whether there were three there, or 
not. . 
Q. At any rate, they came to your car? 
.A .. Two came up there. 
Q. You all got out of your car? 
A. All except my mother. 
Q. She didn't get out at that time? 
A. No, sir. 
Q. What did you and your mother and Mr. Sykes and the 
little boy do after they got out? 
50 Supreme Court of Appeals of Virginia. 
page 49 ~ A. My son 'vas 'valking around the car. He was 
over on the dirt, over that way. 
Q. On the canal bank side 1 
A: Yes, sir. He was walking around there and my hus-
band and I 'vere trying· to g·et my motlier out of the car. As 
he got her out-
Q. I thought you said you didn't get her out? 
A. 'Ve got her out of the car, yes. 
Q. She got out Y 
A. We tried to get her in another car to bring her home. 
Q. You all got out and were standing around talking and 
walking around, were you? 
A. No, sir, not after we got my mother out. 
Q. I mean before you got your mother out. 
A. It was just a short time. There was not any talking 
especially, only just a few words exchanged. 
Q. You were helping your mother out Y 
A. Yes, sir. 
Q. What was she doing when Mr. Woodward's car struck 
her¥ 
A. We had hold of her, and this party stopped and was go-
iug to bring her home and he backed up close so we could get 
her. in the car, and then. this other car came up. I don't know 
the party who offered to bring us home; I don't know him. 
Q. It was :Mr. Todd, was itT 
A. I thought it was, but I don't think so. It seems to me 
he testified it was not him. 
page 50 ~ Q. Mr. Todd testified-
A. There was a lady with him. 
Q. That as far as he knew you and nobody else had any 
intention of getting in there with him except Mr. Campbell, 
'didn 't he f · 
A. That is what I think he testified to. I didn't know who 
it was. 
Q. At any rate, you and your husband 'vere helping Mrs. 
Jones out of the carT 
A. Yes, sir. 
Q. She was on the hard surface, 'valking on the hard sur-
face towards the Todd car, when she was struck by the Wood-
ward car; is that right? 
A. No, sir; she didn't walk, only just a few steps. We 
got her out of the car and 'vere holding on to her and she 
had taken a few steps and this other car was going to back 
up close. 
Q. She was walking from where she got out of the Sykes 
car over to the Todd car 'vhen she was struck Y 
A. We held on to her. 
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Q. You were holding on to her Y 
A. A few steps. 
Q. The Woodward car, do you know where that came 
from? 
A. It was going towards South Mills. 
Q. Did you see it before it struck you 7 
A. No, sir. It hit me on the back. 
page 51~ Q .. You had· your back to it? 
A. Yes. . 
Q. So Mrs. Jones had her face towards it and you had 
your back to it? 
A. She-the way we were standing and had hold of her 
arm, she 'vould have been facing, I suppose, over in the field 
more than likely. That is about the way she was standing 
and the way we had hold of her because we were going to help 
ber in the car. 
Q. That Woodward car came from the direction of Ports-
mouth going to South Mills; is that correct Y 
A. Yes, sir. 
Q. That car struck you and your mother and knocked you 
both down, didn't it Y 
A. Yes, sir ; just pushed me ahead and knocked her up· 
there against the car and jammed her. 
Q. Jammed her between the two cars Y 
A. Yes .. 
Q. Several men had to take the Woodward car off her, 
didn't they? 
A. I don't know how many were there. 
Q. Well, they did, didn't they? 
A. Yes, they had to get her from between the two cars. 
Q. At your hearing I ask you whether or not you gave this 
testimony, the last time: '' (Q.) You could see all right?·· 
(A.) Yes, sir. (Q.) So you had no trouble in see-
page 52~ ing the road? (A.) No, sir." Did you testify that 
wayY 
A. I could see a little piece ahead of the car. Of course, 
it was so foggy you could not see very far, but you could see 
a little distance. · 
Q. You said the last time you had no trouble in seeing, 
didn't you? 
A. About 25 or 30 feet you could see. 
Q. That is all you could see? 
A. To the best of my knowledge. 
Q. I thought you testified a little while ago you could see 
from where you are sitting to across the street? 
A. That is much further than 25 or 30 feet, I believe. To 
the best of my knowledge it would be-it was a little ways 
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ahead of the car; I don't know just how many feet. I know 
it was not so far. 
Q. You testified the last t.ime you could see all right, didn't 
youf 
A .. I could see a little distance ahead of the car all right. 
You could not see a long distance. . 
Q. You say you could only see a distance of 25 feet? 
A. ~Iaybe 25 or 30 feet, something like t~at. 
RE-DIRECT EXAMINATION. 
By Mr. Martin: 
Q. As this car that you say came along, this Wallace car, 
did it blow any horn or give any signal Y 
page 53 ~ A. No, sir. · 
Q. Yon said there were three of you on the front 
seat. Were you unduly crowded, or not f 
A. No, sir. Mr. Sykes and my husband are both small. 
I am not so small, but anyway we had plenty of room. I am 
not so large. 
DR. GEORGE W. HAYES, 
sworn on behalf of the plaintiff, testified as follows: 
Examined by Mr. Martin: 
Q. Doctor, tell the jury, please, your name, profession and 
length of experience. . 
A. George W. Hayes, physician, 25 years. 
Q. Are you the family physician of Mrs. Mary E. Jones, 
the plaintiff here f 
A. Yes, sir. 
Q. Were you called upon to attend her shortly after this 
accident of last January 6th f 
A. Yes, the next day. 
Q. Where did you find her the next day Y 
A. In the hospital, the Parrish Memorial Hospital. 
Q'. What was her condition, please, sir, when you 
page 54 ~ found her theref 
A. Do you want me to enumerate them Y 
Q. Yes, please. 
A. She had a fracture of the right tibia and fibia, which 
are the two bones of the leg, about six inches above the ankle ; 
she had a fracture of both rami of the pelvis-
Q. What are the rami of the pelvisY 
A. The pelvis is a basket, it is somewhat in a basket shape, 
and composed of several different parts that are named, and 
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the rami are two of the parts of the pelvis. They com~ up 
from the back towards the front to the symphysis. 
Q. Was that what we might call a branch or horn of the 
pelvis? 
A. They are in the opposite direction of the horns. They 
set up. 
Q. They go down and those set up? 
A. Yes. 
Q·. They were both broken Y 
A. Yes. 
Q. When you say fracture, that means a break, doesn't it Y 
A. Yes, sir. 
, Q. What about her kneecap? 
A. The ligaments were torn out of the kneecap, the left 
kneecap. This was the right leg I spoke of the fracture. 
Sl1e had numerous cuts, bruises, 3:nd complained consider-
. ably of the back muscles. 
page 55 ~ Q. What did you do to try to cure her, Doctor? 
A. Put her at rest in a cast and gave her nour-
iBlling foods. · · 
Q. How did you put on the cast, at what place on her per-
son? 
A. On the right leg. . 
Q. How long did you keep her in the hospital, roughly? 
A. She was there, I think, from about the 6th of January 
nntil the 9th of April. 
·Q. That would be three months and three days, I believe, 
approximately¥ 
A. I haven't figured that up. 
Q. What was her condition in the hospital as to whether 
Bhe was comfortable, or not, or suffering? 
A. She suffered quite a good deal for the first few weeks. 
Q. When she got out of the hospital what did you do with 
her? 
A. Sent her home and put her to bed. She had to still be 
in bed. She was carried home on a stretcher in an ambu-
lance. She was still in bed except for-to be helped up in 
the chair for a very short while at the time. 
· Q. Approximately how long did she stay in bed at homeY 
A. She has been in bed practically all the time up until-
I can't say exactly, but maybe two or three months ago, two 
months ago. 
Q. Two or three months ago? 
A. I don't know exactly. 
Q. After you got her out of bed, what did you 
page 56 ~ do with her Y 
A. In the rolling chair as you see her now. 
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Q. What about her ability to walk¥ 
A. She can't stand on her limbs. 
Q. What? 
A. She can put some pressure on her left limb but can't 
put her weight on her right limh yet. 
Q. What about her future T .What will reasonably and 
p1·obably be expected in the future, in your judgment Y 
A. I think she will be incapacitated for life. 
Q. Is there anything you can do to further help her from · 
being incapacitated for life, as a physician, that you know 
off 
A. Not to my knowledge. 
Q. How much is your bill to date regarding this injury? 
A. I could not tell vou that. I think I sent in one at the 
other trial. If you have it there-! didn't know at that time 
until I went back to the books. 
Q. Perhaps it is here. Is there any further medical bill 
that you can think of that will be necessary in the future, or 
is she going to stay as she is T 
~- Nothing I know of at present. 
Q. Nothing more that you can do? 
A. You can't tell what is liable to develop, but I don't know 
of anything at present. 
Q. Nothing that you can tell us that you would have to doT 
A. No, sir. . 
page 57 ~ Q. We find the bill yon brought here before, I 
. believe, dated October 30th, 1935, for $250.00. Is 
that the bill 1 
A. Yes, sir. 
Q. Does it remain the same now, and no further services 
since then¥ 
A. No, sir. 
Mr. Martin: We put that in evidence, $250.00. 
Note: The paper was thereupon marked "Exhibit A". 
By Mr. Martin: 
Q. Doctor, in trying to cure her did there develop any 
ulcers, or not Y 
A. Yes. She had a sloughing of about 2%x3~~ inches over 
1:J1e fracture where the tissues were bruised so badly that they 
jnst sloughed out and gradually healed up from the bottom. 
Q. What do you mean by sloughing out 7 
A .. Rotted out. 
Q. Rotted out T 
A. Yes. 
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Q. Where was that Y 
A-. Over the fracture. 
Q. Which fracture! 
A. On the right-
Q. On the leg below the knee? 
A. Yes, the shin. 
page 58 ~ Q. When you say it rotted out, it is flesh that 
rotted out? 
A. Yes, sir. 
Q. Is that what you call an ulcer? 
A. Well, yes, you could call it an ulcer if you wanted to, 
but it is sloughing due to bruising and contusions killing the 
tissues and circulation. 
Q·. Sloughing is the correct name Y 
A. Yes, sir. 
Q. Is that comfortable or painful! 
A. Very painful. 
Q. What about her whole body; were there any marks on 
it or bruises, anything of that sort T 
A. Yes. I said before there were numerous cuts and 
bruises. I can't recall particularly just the positions of the 
several cuts and bruises on the different parts of the body. 
CROSS EXAMINATION. 
By 1\{r. Rixey : 
Q. Doctor, all of these bones that you speak of that were 
broken have united, have they not? 
A. Yes. 
Q. And the unions are strong Y 
A. Yes, as far as I know. I haven't seen her to make an 
examination for about two or three months, I think, some-
thing like that at least. 
page 59 } Q. I believe you testified the last time, did you 
not, that in your opinion she had good union and 
they were strong- at that time? 
A. As far as I knew at that time, yes, the last examination~ 
WALTER LEE CULPEPPER, 
sworn on behalf of the plaintiff, testified as follows: 
Examined by Mr. Martin: 
Q. What is your whole name 7 
A. Walter Lee Culpepper. 
Q. Walter, you are the son of 1\fr. and Mrs. Culpepper who 
are here today, are you not, and a grandson of Mrs. Mary E. 
,Jones? 
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A. Yes, sir. · 
Q. ·Were you in the automobile with them on the 6th of last 
January coming up from North Carolina when the accident 
happenedf 
A. Yes, sir. 
Q. Where were you in the automobile Y 
A.· I was in the back seat. 
Q. Who was there with you in the back seatY 
A. My grandmother. · 
page 60 ~ Q. Could you tell us about what speed, or not, 
the automobile Mr. Sykes was driving was going? 
A. No, sir. 
Q. Could you tell us which side of the road you were on? 
. A. I wasn't paying any attention. I was sitting in the back 
seat and wasn't paying any attention to any of that. . 
Q. Then what happened Y 
A. The first thing· I knew the car had jammed into us. 
Q. What was the condition of the weather or atmosphere Y 
A. It was real foggy? 
Q. The first thing you knew, what happened Y 
A. Sir? 
Q. The first thing you knew, what happened, in your po-
·sition? 
A. The car just bumped into us and just had the wreck, is 
the first I knew of it. 
Q. After they had the wreck, what happened to your grand-
mother? · 
A. She was sitting-she had hurt herself a little; I think, 
and they helped her out of the car. 
Q. Then what happened? 
A. Another car came up and bumped into her. 
Q. Do you know anything about Mr. Wallace, who was 
driving the car, coming back, and any talk, or not? 
A. He came back and Mr. Sykes asked h~m why did he hit 
him, and Mr. Sykes said, "Why did you hit meY I 
page 61 ~ was going slow", and Mr. Wallace said, "It is a 
good thing you were because I had mine wide 
open". 
Q. Do you know where the Wallace car went after the col-
li~onf · 
A. It went up the road and crossed oyer in the field. 
CROSS E·XAMINATION. 
By Mr. Rixey: 
Q. You say you were riding on the rear seat 1 
A. Yes, sir. ., ·r. 
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Q. With your grandmother Y 
A. Yes, sir. 
Q. And you were not paying any attention to what was go-
ing on? 
A. No, sir. 
Q. And the first thing that you realized that anything was 
happening was when your two cars came together? 
A. Yes, sir. 
Q. The Sykes car in which you were riding stopped on the 
left side of the road, didn't it? 
A. Yes, sir, he swerved over. 
Q. I understand. You got out, didn't you Y 
A. Yes, sir. 
Q. Which side of th~ car did you get out on? 
A. I got out on the side next to the canal. 
Q. To the canal Y 
page 62 } A. Yes, sir. 
Q. That is on the left-hand side of your carY 
A. Yes, sir. · 
Q. And that was the side away from the road? 
A. Yes, sir. 
Q. What did you do over there? 
A. I just got out and 1\{r. Wallace came ba-ck. I didn't do 
anything. ~ 
Q. Were you all talking there? 
.A. Mr. Wallace-~fr. Sykes and Mr. Wallace talking. 
Q. Then the others got out there, too? 
A. No, sir, they didn't get out. My father and mother 
were helping my grandmother and this other car, Mr. Wood-
ward's car, bumped into them. 
Q. They all got out 1 
.A. They were getting out, yes, sir. 
Q. What do you mean by they ·were getting out? 
A. They were out of the car and walking towards the 
other one. 
Q. Exactly. They all got out of your car and were going 
towards another car? 
A. Yes, sir. 
Q. That had stopped? 
A. Yes, sir. 
Q. Who was drivin,g that car? 
A. I could not say for sure. 
page 63 } Q. Mr. Todd? 
A. I think it was. 
Q. You all were going over to ~Ir. Todd's car to get in 
his car when this other car came down and struck them Y 
A. Yes, sir. · 
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Q. Which way did that car come from f 
A. Heading towards North Carolina. 
Q. Was it coming· fast? 
A. I really don't know how fast it was coming. 
Q; You saw it, didn't you? 
A. Yes, sir. 
Q. How fast would you say it was coming? 
A. I could not say how fast it was coming. I didn't pay 
any attention to whether it was coming fast. 
Q. Didn't pay any attention 1 . 
A. To whether it was coming fast, or not, no, sir. 
Q. How far did you see it down the road? 
A. I wasn't paying any attention to the other car until it 
hit. 
RE-DIRECT EXAMINATION. 
By Mr. Martin: 
Q. You spoke of Mr. Wallace coming back. Is that the Mr. 
Wallace who is sitting next to Mr. RixeyY 
A. Yes, sir. 
Q. Do you know his first name Y 
page 64 ~ A .. Ne, sir. 
Mr. Martin: Could we agree oil his nameY 
Mr. Rixey: John G. Wallace, III. 
Mr. Martin: John G. Wallace, ill. 
J. S. CULPEPPER, 
sworn on behalf of the plaintiff, testified as follows: 
Examined by Mr. Martin: -
Q. Mr. Culpepper, please state your whole name and where 
you liveY 
A. J. S. Culpepper, 2000 Parker Avenue. 
Q. Portsmouth City? 
A. Portsmouth. 
Q. What is your business? 
A. Machinist, Proctor & Gamble. 
Q. You are the son-in-law, are you not, of Mary E. Jones, 
the plaintiff in this caseY 
A. I am. 
Q. On the night of the 6th of last January were you in 
tlte car ·with her which was being driven by Mr. Sykes, and 
'vere your wife and son also in the carY 
~- 1Ces, sir. . 
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A. Yes, sir. 
Q. What was the condition of the weather or atmosphere t 
A. Very foggy. 
Q. As you came up into Norfolk County, what did your car 
dot 
A. Collided. 
Q. B~fore the collision what did Mr. Sykes do, if anything, 
in coming up into the County? 
A. He stopped at Powers' :filling station and wiped off the 
windshield and headlights so he could see better as it was so 
foggy and bad weather, I think. 
Q. After wiping off the glass, what happened 7 
A. We proceeded, I guess, about a half mile then and we 
were coming along on the right-hand side· of the road and Mr. 
Wallace hit us. 
Q. What sort of speed was Mr. Sykes' car going at the 
time of the collision 7 
A. Around 15 or 18 miles· an hour. 
Q. Which side of the road was Mr. Sykes' car proceeding 
onT 
A. The right-hand side. 
Q. T4en what happened? 
A. We seen a car and in a few seconds i thit ust side-
swiped us. It hit and kind of swerved us around, and we 
s'verved over to the left-hand side and stopped. We went 
about eight or ten feet and stopped. Mr. Wallace's car went 
on down the road about 100 vards. 
page 66 ~ Q. Where did it go when it went down the road? 
A. I didn't see. I didn't go down there. Some 
of them said it run off, but I know it went about 100 yards 
before it stopped. · 
Q. Did Mr. Wallace come back? 
A. He came back. 
Q. Did you hear anything said about it? 
A. Mr. Sykes asked him, "Why did you hit me?'' and he 
saicl "I was running slow". He said, "It is a good thing 
you did, Capt., because I had her wide open''. · 
Q. After the collision, what about Mrs. Mary E. Jones, 
where was she? 
A. She was sitting in the back of the car and we got her 
out, me and my wife got her out,. and her shoulders was hurt 
mighty· badly and she could hardly walk, and we got her out, 
between me and her, we took her over to get somebody to 
bring us home. There were two or three cars stopped there 
that said they would take us in, and then there was another 
car came along and hit Mr. Todd;s car, I believe, and glanced 
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ov-er and hit us and knocked us down and run her into the 
wreck and broke her legs and broke her all up. 
· Q. What happened to Mary E. Jones? Where was she 
pinned or hit by the last collision Y 
A. She was carried over by Mr. Sykes' car. Part of the 
car that hit her was on top of her. 
Q. Was where? 
page 67 } A. On top of her legs. 
Q·. Where was she lying as regards Mr. Sykes' 
carT 
A. She was lying on the right-hand side of Mr. Sykes' car. 
Q. Was she against the running board, far from it, or 
where? 
. · A. I think the cars were right together. She was in between 
the two of them·. 
Q. And the two cars were together 1 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Rixey: 
Q. You spoke of she was in between the two cars. You are 
talking about the second accident? 
A. Yes, sir. 
Q. When you speak of the two cars yQu mean the Sykes 
car and the Woodward cart 
A. That is right. 
Mr. Rixey: I don't believe I have any other questions. 
page 68 } The Court: I will have to ask you gentlemen to 
excuse me a few minutes. I have got to go down 
the street a minute. You gentlemen· must try this case accord-
ing to the evidence. 
Note : After a short recess, the case continued. 
MRS. MARY E. JONES, 
the plaintiff, being first duly sworn, testified as follows : 
Examined bv Mr. Martin: 
Q. Your name is Mrs. Mary E. Jones, isn't it Y 
A. Yes, sir. 
Q. You are the. plaintiff in this case? 
A. Yes. 
i 
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Q. How old are you and where do you live 7 
A. 63. I live at 2000 Parker Avenue with my daughter, 
1\frs. Culpepper. 
Q. On the night of the 6th of last January were you in 
the car driven by Mr. Sykes that we have been speaking of, 
coming fi:om North Carolina b"ack home 7 
A. Yes, sir. 
page 69 ~ Q. On which seat were you sitting! 
A. In the back seat. 
Q. Who was with you on the back seat? 
A. My grandson. 
Q. What was the condition of the weather or atmosphere? 
A. It was foggy. 
Q. Do you know what Mr. Sykes did when he came up by 
the Virginia line or on this side of the Virginia line before 
tl1e accident? 
.... \. Yes, sir. He stopped and wiped off the windshield. 
Q. Do you know what place that was, or not, they stopped 
and wiped the windshield 7 
A. No, sir. 
Q. You don't! 
A. No. 
Q. After he wiped off the glass, what happened on the way 
back to Portsmouth? 
A. We had the collision. -
Q. Do you kno'v about what speed the automobile you were 
in was going at the time of the collision 7 
A. No, sir. I wasn't paying any attention. 
Q. You 'vere what 7 
A. I didn't pay any attention to the speed. 
Q. Do you know which side of the road you were· on when 
the collision took place? 
A. The right side. 
page 70 ~ Q. What happened at the time of the collision f 
A. Well, the car was sideswiped and the glass 
all broke. The car wrecked us real b~d. 
f~. 't\That happened to you? 
A. I was hurt, my back was hurt. 
Q. When your back was hurt, what was done with you or 
bv vou after that first collision 7 
"'.J.(. ~fy daughter and her husband helped me out of the 
car, and just as I got out of the car, why this other car came 
up and knocked me clo'vn against Mr. Sykes' automobile, 
thev said. · 
"1. l{nocked you where? . 
A. Against l\fr. Sykes' automobile is what they said. 
(~. vVhat did it do to you 7 
,~·· 
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A. It broke my right leg, fractured my left knee and broke 
two pelvic bones. 
Q. Where were you taken after the accident was all over? 
A. Memorial H;ospital. 
Q. I show you and put in evidence the hospital bill and 
x-ray bill. 
A. Yes, sir. 
Mr. Martin: I put them in evidence, the hospital bill: 
Mrs. Mary E. Jones, servioos rendered, $501.00 and x-rays, 
$20.00, a total of $521.00. There is attached to that the x-ray 
. bill for $20.00, but it is already on the front page 
page 71 ~ anyway, carried over, and the grand total is $521.00 
including _the x-rays. 
Note: The paper was thereupon marked ''Exhibit B' '. 
By Mr. Martin: 
Q. While you were in the hospital how did you feel and 
what was your condition? 
A. Well, it is hard for me to tell you how I suffered. I 
just could not do that. I was very bad off and was on my 
back for three months. Just before I left the hospital they 
did raise me in bed but a very little bit. I just suffered ter-
ribly. 
Q. What about the leg, the condition of the leg as to its 
getting well and sloughing? . 
A. It was very bad and stayed on there six weeks and when 
they taken the cast off it didn't seem to heal. 
Q. How did it heal! 
.A. Of course, it hurt, both hurt. 
Q. After you got home what was your condition Y 
A. Well, I suffered very bad. I had to have the same treat-
ments I had in the hospital and had to stay right in bed for 
several months. 
Q. After the several months did you get up some T 
A. I had to be taken up and put in the chair. I could not 
help myself. 
Q. Can you walk nowT 
A. No, sir. 
page 72 ~ Q. How do you feel nowf 
A. I hurt v~ry bad yet. 
Q. Where are the chief pains? 
A. The pelvic bone hurts and my legs hurt and this knee 
hurts terriblv. 
Q. Are you able to do anything for yourself! 
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A. No, sir. Of course, I can use my hands and do what I ' 
can that way. 
Q. How are you gotten out of bed Y 
A. They have to help me out, help me out on the board, 
and help me to the chair, that way, the best they can. 
Q. And then you stay in the chair while you are up Y 
A. Yes, sir. 
Q. Can you get out of the chair by yourself even? 
A. No,. sir. 
Q. What was the condition of your health before -this acci-
dent7 , 
A. I was a very active woman and helped others. I didn't 
know anyone else-didn't know what it was to be dependent 
until this happened. 
Mr. Martin: She is with you, Mr. Rixey. 
Mr. Rixey: No questions. 
Mr. Martin: We rest. 
page 73 } Mr. Rixey: May I see your Honor in the other 
room, please. 
Note : The court and counsel retired to the Judge's cham-
-·bers. 
Mr. Rixey: I move your Honor to strike out the evidence 
in this ca-se on the grounds that the plaintiff has failed to 
prove that the .first accident was the proximate cause of the 
second accident. I think the evidence clearly shows that the 
first accident wasn't the proximate cause of the second ac-
cident. The evidence shows that the lady was not hurt to 
any appreciable extent in the first accident. I made a mo-
tion in this case in July, I think it was, asking your Honor 
to require the plaintiff to file a bill of particulars stating the 
particulars in which she was hurt in the first accident separate 
from those in which she reeeived in the second accident. Your 
Honor overruled that motion and refused to require the plain-
tiff to file such a bill of particulars. It is submitted in this 
case that the plaintiff has not proven with any degree of cer-
tainty the injuries she received in the first accident. The 
plaintiff testified that she was hurt a little bit but 
page 7 4 } not much, and the plaintiff testified about having 
some injury to her back. I submit that the evi-
dence along that line is not sufficient, and I submit that if 
the first accident was not the proximate cause of the second 
accident that the evidence should be stricken out. If your 
Honor refuses to sustain that motion, then I move to strike 
\ 
j 
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· out. all of the evidence with reference to her injuries arising 
from the second accident for the reason that the evidence 
fails to show that the first accident was the proximate cause 
of the second accident. 
The Court : I overrule the motions. 
Mr. Rixey: Note an exception on the proposition of over-
ruling both of those motions and each one. 
Note: The case was thereupon continued before the jury. 
GILBERT WELDON, 
sworn on behalf of the defendants, testified as follows: 
Examined by Mr. Rixey: 
Q. Mr. Weldon, will you state your name and place of resi-
dence? ' 
P.age 75 ~ A. Gilbert Weldon. I live at Wallaceton, Vir-
ginia. 
Q. Mr. Weldon, did you pass by the scene of the accident 
that had previously occurred between the Wallace car and 
the Sykes car last Jan nary? 
A. Mr. Rixey, I didn't know which cars except John Wal-
lace's car was in it, and I am answering the question with the 
implied desire-
Q. Did yon pass by the scene of an accident last January 
in which accident Mr. Wallace's car had :figured¥ 
A. Yes, sir. 
Q. How did you go by it? 
A. Well, it was at night. ~Iy wife, my mother-in-law and 
myself had· been calling on neighbors and we left and were 
coming home which necessitated our passing the Wallace 
residence, and turned off the George Washington Highway 
into the Ballyhack Road I expect a mile and a third or a mile 
and a half south of the Wallace residence. 
Q. Who was driving the car you were in? 
A. I was. 
Q. What 'vas the condition of visibility T 
A. Not a bit bad, sir. It was a slight bit of fog·. Son1e-
one passed me and must have been going 60 miles an hour, but 
I 'vas not driving anything like that because of the low visi-
bility. There was a little fog, spotted. 
Q. Could you see ahead of you a good driving· distance 1 
·A. Oh, yes. 
Q. Did you stop the:re a.t the scene 1 
page 76 ~ A. Yes, sir. 
Q.· Yon were. going south? 
. A. Yes. 
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Q. And stopped there at the scene of the accident f 
A. Yes. 
Q. What did you observe while you were there? 
A. What caused me to stop was one of the Campbell boys 
had a flashlight in his hand somewhat nearer-! would say 
north of where one car was standing on the road, waving it 
across the road, and stopping any traffic coming through be .. 
cause there was a car on the road. I came up and spoke to 
him and asked him what the trouble was and immediately 
t·ecognized him, and he said there was an accident. 
Mr. Martin: We object to what he said. 
The Witness: I beg your pardon. 
The Court: Yon can't tell what he said. 
By Mr. Rixey: 
Q. What did you do when you got down there to Sykes' car? 
A. I went along until I saw· this car standing tpere and it 
seems it was catty-bias in the road or diagonal and I had to 
pull to the wrong side of the road to get around it, as I re-
call, and then I met John Wallace and the other Campbell boy 
also with lamps or lights on this side of the car, and-
Q. Did you stop there, sir! . 
A. Yes, I stopped and inquired if anyone had been hurt and 
ascertained no one had been hurt, and so we lost 
page 77 }- interest in everything except to-I asked John 
. where ;his car was and he pointed it out in the field. 
Q. After yon ascertained-
A. Where it was in the field. I-Iis car was on the left-hand 
side of the road going south as if he had just been pushed 
off the road by himself or sideswiped, and I imagine he would 
have been on the right-hand side but something occurred to 
put him on the other side of the road in the field. 
Q. He was clean off the hard surface, off the road Y 
A. Yes. 
Q. Would you be able to say, Mr. Weldon, how far the two 
cars were apart, the Sykes car and the Wallace carY 
A. Only relatively, sir. I could not say. 
Q. When you ascertained no one ·was hurt, what did you 
do! · · 
A. I did ask the question if I could be of any service on 
account of getting the car back to the road or helping them 
out, and I was told-
. ~Ir. 1t1:arti~: W c object to what he was told unless this lady 
sa1d something. ' · 
(' 
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A. I ascertained they had had somebody else to do that for 
them and my services were not needed. 
By Mr. Rixey: 
Q. And you went homeY 
A. I went home. 
Q. When you arrived there and stopped was there any other 
car there at allY 
page 78 ~ A. John Wallace's car and one other car in the 
road and some people standing around it. 
Q. Do you remember seeing this lady, Mrs. Jones, and 
recognizing her? . . 
A. No, I did1.1 't know any of the occupants in the other car. 
Mr. Rixey: Answer these gentlemen. 
Mr. Martin : No questions. 
~iRS. ZOE WELDON, 
sworn on behalf of the defendants, testified as follows : 
Examined by Mr. Rixey: 
Q. Mrs. Weldon, wi~l you please state your name f 
A. Zoe Weldon. 
Q. You are the wife of Mr. Gilbert Weldon who has just 
testified 1 
A. Yes. 
Q. Were you riding with your husband on the night of 
January 6th last when you went by the scene where an acci-
dent had occurred a short distance the other side of Mr. John 
Wallace's home on the George Washington Highway? 
A. Yes. 
·· Q. State what you observed when the car stopped 
page 79 ~ there at the scene, please. 
Q. Yes. 
A. You mean as we went up there Y 
A. Well, we were coming down the road and the accident 
made not very much impression on my mind because nobody 
was hurt. If there had been anybody hurt I would have re-
membered it clearly, but as it is now we were just driving down 
the road and we saw some lights, and passed a car that was 
kind of across the road, and the people got out of it. It looked 
very foolish, looked like they had been-
Mr. Martin: We object to what the lady thinks looked 
foolish, and her impressions. 
.. l 
......__ 
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By Mr. Rixey: 
Q. Did you stop Y 
A. No, we slowed up and saw nobody was hurt, and went 
on a little piece and saw some more lights out there and we 
stopped entirely. We kne'v nobody was hurt and we slowed 
up entirely and we saw John Wallace and stopped and asked 
him if he was hurt and saw his car, and it was-probably 
jumped the ditch and was way off in the field. 
CROSS EXAMINATION. 
By Mr. Martin: 
Q. Mr. John Wallace's car had jumped the ditch and was 
way over in the field Y 
. A. It was off the road, young Mr. Wallace's car 
page 80 } was off the road, and the other car was across the 
road. We got to the other car first. 
Q. John Wallace's car was nearer North Carolina clean 
·off the road, on the left-hand side facing North Carolina? 
It would he the left side facing North Carolina Y 
A. Yes, sir. His car was off the road entirely. 
Q. And that is where you stopped your car? 
A. That is where we stopped entirely. 
CLAUDE JENNINGS, 
sworn on behalf of the defendants, testified as follows: 
Examined by Mr. Rixey: 
Q. lVIr. Jennings, will you please state your name and occu-
pation? 
A. Claude Jennings. 
Q. Were you sworn this morning Y 
A. Yes, sir. 
Q. What is your name and place of residence Y , 
A. Claude Jennings, Hickory, Virginia, Route 1. 
Q. Will you begin at the beginning, Mr. Jennings, and tell 
the jury what you b:now about this matter7 
A. On Sunday night of January 6th I was on my 
page 81 } way home from Mr. McCoy's and Mr.-was stopped 
on the highway by Mr. Campbell, and come up 
where this accident had occurred, and Mr. Campbell asked 
me would I take a crippled lady into the hospital and these 
other people. I had my family, and I had been out to get 
some hunting dogs to go hunting Monday morning, and I 
turned around my car and went back to Mr. McCoy's about 
a half mile and left my ca.r there. We got in Mr. McCoy's 
/ 
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car and come back, and still there had been no one taken up, 
and they put this lady in our car. 
Q. Mrs. Jones Y 
A. Yes, s\r; in our ca.r, and her. daughter. 
Q. Her daughter is Mrs. Culpepper? 
A. Mrs. Culpepper, and Mr. Culpeppe!" and his son, young 
Mr. Culpepper, and we brought them into the Parrish .Me-
morial Hospital. 
Q. That was after both accidents were over, was it'~ 
A. Yes, sir. 
Q. Did yon have any conversation with Mrs. Jones or hear 
Mrs. Jones make any statement as to which accident she was 
hurt inY 
A. Yes, sir. 
Q. Tell the jury what that. was, please. 
A. I asked her-! did and my brother-in-law-we asked 
how the accident occurred. We kne'v Mr. Wallace and the 
Wallace boys, and we knew the Campbell boys, a.nd they told 
.us, she told us-
page 82 ~ By Mr. Martin: 
Q .. Who told you, this lady, Mrs. Jones? 
A. This la.dy; Mrs. Jones, yes, sir, that they were in. Mr. 
Sykes' car and were sideswiped and had an accident and 
they had gotten out of the car and another automobile come 
up and run into an extra automobile-there were four in 
the accident-and struck her. I asked if she was hurt in the 
Wallace car, and she said no, sir, she didn't get hurt in the 
-Wallace car, that she had gotten out and was out of the car 
when she was hurt, and said if she had not gotten out of the 
Wallace car she would not have gotten hurt. 
By Mr. Rixey: 
Q. Would not have whatf 
A. Would not have gotten hurt if she only had not gotten 
·out of the W allaca ca.r. 
Q. What was the condition of visibility at the scene of theo 
accident with reference to fog? 
A. There was some fog, very little fog. 
Q. Could you see a good driving distance Y 
A. Yes, sir. 
Q. Mr. Jennings, you don't sa.y the lady said she got out 
·of the Wallace car? 
. A. Shewas-out of the Sykes car. 
Q. At what place on the road did this accident occur' 
A. Between the Wallace home and Mr. ·Crockett's, about 
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page 83 ~ Q. Are you familiar with that road Y 
A. Yes, sir. 
Q. A;re you familiar with a little culvert there that is shown 
on this platY 
A. Yes, sir. I was raised right there on the farm of Mr. 
Wallace. · 
Q. I ask you whether or not the accident occurred there 
where this plat shows? This is a. part of Mr. Wallace's plaoo. 
He lives back up here. 
A. This is north. Yes, sir. There is a culvert-this is 
the culvert (indicating)~ 
Q. Suppose we let the jury see. 
A. This is the direction of Mr. Wallace home. This leads 
into the canal, this highway. 
Q. The canal at this point parallels the road? 
A. Yes. 
Q. On the west side 1 
A. Yes, sir. The accident occurred, I would say, right into 
here (indicating). 
Q. Right in-
A. Almost abreast of this ditch. 
Q. Of the culvert 7 
A. Yes, sir, of the culvert, almost abreast of the culvert. 
Q. Did you at any time observe the marks out there on 
the road? 
A. Yes, sir. 
page 84 ~ Q. Will you please explain to the jury what 
marks you saw Y 
A. The marks of Mr. Wallace's car had left the highway 
a good many feet north of this culvert a very few inches 
from this mark to the remainder of the shoulder. 
Q. Does this map properly represent the marks you saw 
there? 
.A.. Yes, sir, I would say it does. 
Q. Mr. Wallace's car, as I understand it, was over here 
near the hard surfacef 
A. Yes, sir. 
Q. Where would you say the Sykes car was standing Y 
A. I would say the Sykes car was 'vithin the length of the 
car-almost abreast or within the length of the car of the 
culvert. 
Q. On what side of the road? 
.A.. His left wheels of the Sykes car 'vas within 24 inches, 
I would say, of the shoulder of the road on the left side. 
Q. On the left side? 
A. Yes, sir; the direction of travel, within. 24 inches. 
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CROSS EXAMINATION. 
By Mr. Martin: 
Q. I think you said you had known the 'Vallaces and Camp-
bells a long time ? 
A. I have been knowing them quite well, yes, sir. 
Q. You mean a number of years, 10 or 12 yeats 
page 85 ~ or more Y 
A. Yes, sir. 
Q. You mean you cross examined this lady on the way to 
the hospital? You mean to say ·you asked this lady questions 
on the way to the hospital, Mrs. Jones? 
A. I asked her ho'v she got hurt, how it happened. 
Q. She was riding there and in pain and all broken up? 
A. Yes, sir, apparently. 
Q. Sir? 
A. I don't think she was in pain. 
Q. She a.nd her daughter were crying, were they? 
A. Her daughter more so than she. I don't think she was 
crying at all. She was not cutting up. Her daughter was. 
Q. Her daughter was screaming loud, was she, with her in-
juries? 
A. I don't kno·w about her injuries. 
Q. Screaming from something. 
A. Excitement, I would sa.y. 
Q. Her mother was very badly broken up, was she Y 
A. I don't know, sir. 
Q. You were questioning her as to how the accident hap-
pened? 
A. I asked her how it happened, yes, sir, taking them in 
to the hospital. 
Q. When did you get out of your car? 
A. At1 the hospital. 
Q. You got out of your car to help the lady in, didn't you Y 
A. I got out of .the car as they helped her in, 
page 86 ~ yes, sir, got out at the accident. That was before 
I taken her away. . 
Q. You got out to get her in as quick as you could to go 
to the hospital? 
A. Yes. 
Q. You didn't look for any marks or things out there Y 
A. !looked at the marks when I come back. 
Q. The same nig·htY 
A. Yes, sir. 
Q. Took a searchlight 'vith you? 
A. We had car lights, headlights. 
Q. That is after you came backY 
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A. Yes, sir, and had a searchlight; that is, a flashlight. 
Q. I show you on the map a drawing which looks like it is 
drawn with a pencil around one of those models, and marked 
in it, "Casteen". Is that about the 'vay the automobile of 
Mr. Sykes was standing when you saw itT 
A. No, sir. 
Q. That is wrong? 
A. That is wrong. 
Q. That is entirely wrong, isn't it? 
A. Of the Sykes carY 
Q. Yes. 
A. It is. 
Q. It is entirely wrong? 
page 87 ~ A. It is not the Sykes car. 
Q. Was there any car standing about like that 
thing marked ''Casteen'' 7 
A. Not when I come by. 
Q. No car whatever? 
A. Not when I come by. 
Q. Tha.t is not where the Sykes car was at the time of the 
accident? 
A. I don't know where this-where that car was standing 
because I was behind the accident a few minutes. I was be-
hind when the accident occurred. 
Q. But there was rio car standing there as marked "Cas-
teen'' when you were there Y 
A. I don't know. 
Q. But it was not the Sykes car if you saw one standing 
like that? 
A. No, sir. 
Q. Was there any car like that 7 
A. I don't remember. 
Q. You don't remember. Was there any other car standing 
about like the one marked "Casteen" Y 
A. A car over there on the side of the road. 
Q. Whose carY 
A. The car they were riding in. 
Q. The Sykes cart · 
A. Yes, sir. 
page 88 ~ Q. Take this little brown model and show us. 
how it was standing when you got there, the Sykes 
car. 
A. I would say the Sykes car was within a foot of the edge 
of the rock road, of the edge of the rock road. 
Q. The hard surface road? 
A. The hard surface road. 
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By Mr. Rixey: 
Q. On the left-hand side7 
A. On the left-hand side going north. 
By Mr. Martin: · 
Q. Draw around that. 
A. I would say something like that, or maybe further back 
over here. 
Q. Hold that tight and I will draw around that. Lift it up. 
Something like that (indicating) 7 
A. It seems to me it comes here a little, this end. 
Q. I will mark ''Jennings'', in there. 
A. That is all right; put me there. 
Q. That means Mr. Jennings, the witness. So that the 
whole of the Sykes car was to the left-hand side of the hard 
surface road when you saw it on the crown of the road! 
A. Yes, sir; that is what I would say. 
page 89 ~ T. G. CASTEEN, . 
·sworn on behalf of the defendants, testified as fol-
lows: 
Examined by Mr. Rixey: 
Q. Mr. Casteen, will you state your name and occupation T 
A. T. G. Casteen, County Officer, Norfolk County. 
Q. How long have you been a County Officer, Sir 1 
A. About 18 or 20 years. 
Q. Did you go to the scene of this accident for the pur-
pose of investigating it¥ 
A. I did. 
Q. Will you explain to the jury what time you got there 
and what you found Y 
A. I was there about around-I think around 8:30 or near 
9 :00; say about 8 :30 when I got the message and I was there 
in 20 or 40 minutes after I got the report. 
Q. Where did the accident occur? 
A. About a quarter of a. mile south of Mr. Wallace's home; . 
that is, about nine miles south of Deep Creek. 
Q. Explain to' the jury what you saw when you got the rD. 
A. There were four cars in the wreck, Mr. Wood,vard's, 
Mr. Todd's, ~Ir. Sykes' and Mr. Wallace's. 
Q. Where was the Wallace car~ 
A. The Wallace car was on the left-hand side of the' road 
going south. 
Q. About how far 'vas it away from the Sykes car? 
A. From the Sykes car to where l\{r. ~ allace 's car was, 
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well possibly 150 feet, something like that, just 
page 90 ~ guessing. · 
· Q. You didn't step it off1 
A. No. It was dark. I was only judging. 
Q. Where was the Sykes car standing approximately? 
A. Was headed in the direction of north, the opposite way 
the Wallace car was going. 
Q. Towards Portsmouth? 
A. Yes, sir, and on his wrong side of the road. Instead 
of being on the right-hand side he was on the left-hand side. 
Q. Had the other cars been moved when you got there? 
A. They said not. They didn't appear to be moved. The 
signs that were left were there. 
Q. That was the Todd and the W ood,vard cars 7 
A. Todd's car and Woodward's car, yes, sir. · 
Q. You say they had not been moved 7 
A. No, they had not. 
Q. I take it that the road was entirely blocked when you 
got there? 
A. Yes. The traffic was moved tier by tier until we moved 
them all. 
Q. Did you notice anything, Officer, which would indicate 
to you how the accident occurred 7 
A. Well, when I arrived and investigated shortly I talked 
with the different drivers of the cars and in talking with 
~fr. Sykes I asked him why he was on the wrong side of the 
road and he said it was dark-no, not dark, but 
page 91 ~ foggy and he could not see, was the reason he was 
on the wrong side. 
Q. Did he admit to you he was on the wrong side? 
A. Yes, sir. 
Nir. Martin: Will your Honor instruct the jury that this 
only goes to impeach Mr. Sykes and not to the case in chief? 
The Court: That is true, it only goes to affect Mr. Sykes' 
credibility. 
By Mr. Rixey: 
Q. Did you notice any marks made off the hard surfae9 
by the Wallace car 7 
A. I did. 
Q. Explain what they were. · · 
A. The Wallace car was in the soft shoulders. I don't think 
there was over a bout three or four feet of soft shoulder on 
his side, and on the other side was more, but on his side 
there was not, and his. right-hand track was in the edge of 
the gutter, the soft shoulder, and went ahead and went across 
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to the road. I tracked his track from where he went around 
to his soft shoulder across the road and over to the field . 
where he went, probably 150 feet from this accident. He 
was clean off the soft shoulder. 
Q. Could you follow the track on the soft shoulder before 
you got to the Sykes car? 
A. What~ 
page 92 ~ Q. Could you observe the track made by Mr. 
Wallace's right-hand wheel? 
A. Yes, sir, you could see where he went off the road. 
Q. Before he got to the Sykes car? 
A. What? 
Q. Could you tell where 1\fr. \Vallace 's right-hand wheels 
went off the hard surface he got to the Sykes carY 
A. Yes, sir, just before he got to it. 
Q. And continued on until he got back over on the left 
side? 
A. Yes, that is right. 
CROSS EXAMINATION. 
By Mr. Martin: 
Q. Look a.t this map, please, sir. You arc familiar with this . 
map, having seen it often before, haven't you Y 
A. I don't know as I have . 
. Q. You haven't? 
A. I saw it once before, I believe. 
Q. You saw it twice before, didn't you Y 
A. I believe I did. 
Mr. Gilman: Three times before. I don't know how many 
more. 
By Mr. Martin: 
Q. You see the little oblong thing marked ''Casteen"? 
A. Yes, sir. 
page 93 ~ Q. Do you remember when you testified in the 
case, Mrs. Culpepper's case, and we placed the 
model in that place and I dre'v around it, and you placed it 
there as to where this Sykes' car was standing, and then I 
marked "Casteen" in it after I drew around it with pencil? 
A. I believe you did. 
Q. That is where you said on two previous occasions that 
the Sykes car was standing when you found it, where I marked 
th~ word "Casteen", after you placed it? 
A. If I remember rightly, I think it was. 
Q. You know you remember right! 
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A. I think so, yes. 
Q. You saw me mark it? 
A. Yes, sir. 
Q. When you were holding the car I was marking it in your 
presence? 
A. Yes, sir. 
HENRY TODD, 
sworn on behalf of the defendants, testified as follows : 
Examined by Mr. Rixey: 
Q. Mr. Todd, state your name, and age, please, and resi-
dence and occupation. 
page 94 ~ A. Henry Todd; I am 23 years old and live at 
1138 Stewart Street, South Norfolk, and I work 
part time as an electrician and the other part time as sales-
man. 
Q. Will you tell us what you kno'v about this accident Y 
A. Well, I was coming from Carolina on the night-! don't 
recall the date now, but I think around the 6th of January, 
and as I was coming up the George Washington Highway 
coming into South Norfolk I noticed kind of a wreck up there 
and rode up at the scene of the wreck and stopped and asked 
if there was anyone hurt and if I could be of any assistance, 
and they told me that there wasn't anyone hurt. 
Mr. ~Iartin: We object to anyone telling him anything ex-
cept this lady. If they lady told liim anything he can state 
it, but anything else is hearsay. 
Mr. Rixey: I think when a gentleman passes along the road 
a.nd he is interested in assisting anyone who might be hurt in 
an accident, and he stops there and inquires generally whether 
or not anyone is hurt and he receives the information from the 
group of people around there that there is no one hurt, that 
that evidence is admissible for what it may be worth. 
Mr. Martin: It is totally worthless and hearsay, may it 
please the court, unless they show the lady said 
page 95 ~ it. • 
The Court: How about it being admissible on 
the question of part of the res gestae immediately after the 
accident? 
Mr. Martin: What somebody else said is not the res gestae. 
An exclamation from the lady might be. 
The Court: What she said at any time is proper. 
Mr. Martin: Nobody could know she was hurt except her-
self, and what the others 'vould say would be hearsay. 
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By the Court: · 
Q. Do you know who ans,vered that nobody 'vas hurtY 
A .. Well, there was people right there at the ·car, were get-
ting out of the car, a.nd I asked the whole group and all cer-
tainly could have heard me, and the answer from the group 
was that no one was hurt. 
The Court: Was that before the second accident Y 
Mr. Rixey: Before the second accident. 
The Court: I think, if she was right there, and he said 
she could have heard it-
Mr. Martin: He didn't say she could have heard it. 
By the Court : ! 
Q., Did you say it loud enough for everybody to 
·page 96 ~ hear 1 
A. Yes, sir. 
By Mr. Martin: 
Q. Where was tha.t lady r 
A. Where was that ladyf 
Q. Where was she T 
A. (No response.) 
By the Court : 
Q. Did you say they were getting out of the carY 
A. Some was out of. the car and the others getting out, and 
they were all right there. 
The Court : You can ask the question. 
Mr. Martin: We save the point. May we save the point 
without interrupting T 
· The Court : Yes. 
By Mr. Rixey: 
Q. You got there after the first accident and before the 
second accident happened Y 
A. Yes, sir; I stopped right off on the side of the auto-
mobile and asked if I could be of any assistance and if any-
one was hurt, and naturally anyone else would have clone the 
same thing. If you are riding along and anyone is hurt you 
want to be of assistance if you can, and they said they was 
not, and Mr. Campbell from the other automobile-I didn't 
know him at the time-said, ''We would like to ride up to 
Wallaceton''. · 
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page 97 r The Court : Who is that? 
~Ir. Martin: 1\Ir. Campbell is telling him some-
thing. 
Mr. Rixey: 1\Ir. Todd asked if anybody was hurt and re-
ceived information that they were not, and then he asked if 
he could be of any assistance and Mr. Campbell said he would 
like to get in his car and go to Mr. Wallace's. Tha.t is what 
the situation is. . 
The Court : I think that is admissible. 
The Witness: Mr. Campbell asked me to take him up to 
Wallaceton so he could get a. wrecking truck to come for the 
car. Mr. 'Campbell got in the car with me and just as I 
pulled off from the wreck, and I had it in low gear on my 
side of the road, and had not pulled ten feet from the wreck, 
'vhen this car come headon driven by Mr. Woodward and hit 
me and glanced off from me and collided into the side of the 
car that was wrecked there in the middle of the road driven 
by Mr. Sykes. When the car hit the people was there stand-
ing in the street, and I opened the door and jumped out and 
saw that this lady here was pinned in there, the side of the 
c~r, and I got hold of the car, and several others did, in 
order to pull it around so someone could pull her out from 
in there. She was hurt. 
By Mr. Rixey: 
Q. The Todd car struck you, is that right, struck your carY 
A. No. 
page 98 r Q. I mean the Woodward car 7 
A. Yes, sir. 
· Q. From which direction did the Woodward car come Y 
A. Coming from towards Deep Creek. 
Q. That is going south, is it? 
A. Yes, sir. . 
Q. At that time was there another car in front of you, or 
not? 
A. I could not say it 'vas, no, sir. 
Q. And the Woodward car struck you, did it? Were your 
lights burning? · 
A. Yes, sir. 
Q. And it glanced off, I understood you to say, and then 
struck ~Irs. Jones and wedged her in between the "\Voodward 
car and the Sykes car; is that right' 
A. Yes, sir. 
Q. What did you do with reference to rendering assistance 
to 1virs. Jones? 
, A. I got out of the car and went over to the car and seen 
she was pinned in and somebody was trying to get her out, 
7~ Supreme Court of -+t\.ppeals of Virginia. 
and we took hold of the car and pulled them apart to get 
her out. 
Q. Do you know who picked her up? · 
A. Two or three of them had hold of her picking her up 
and carried her. over and they stooped down with her on the 
side of the road, and, of course, she must have been in untold 
agony; she was screaming and crying, and they 
page 99 ~ asked several cars that come along to take her to 
the hospital and they all seemed to have a load, 
and finally one came up and they went and put her in the 
automobile and I held her leg that was broke at the t.ime 
until they got her in the automobile. 
Q. I understand your car was disabled so you could not 
take her? 
A. Yes, sir. My wheel was broken off. 
Q. When you stopped there you say you inquired as to 
whether anyone was hurt and received the reply that they were 
notY 
A. Yes, sir. . 
Q. Did you understand that any of those, outside of young 
Campbell, were going to get into your car 1 
A. No, sir. 
Q. Could these people who had been riding in Sykes' car 
have been going over to get into your car when they werE:l 
struck? 
A. No, sir, because they had plenty of time because I got 
right off from them and offered my assistance and as I said, 
the reply was that no one was hurt, and young Campbell there 
wanted someone to go for a wrecking truck. 
CROSS EXAMINATION. 
By Mr. Martin: . 
Q. Mr. Todd, Woodward's car struck your left corner or 
side, did it not 7 
A. Yes, sir. 
Q. Kind of a sideswipe, and then went over and 
page 100 ~ struck the people in the road and pinned the two 
ladies between the Sykes automobile and the 
Woodward automobile, didn't it 7 
A. I could not say it pinned two in there. I know I saw 
this lady here. 
Q. You know it pinned this elderly lady here, and you had 
to pry the two cars apart to get her out, didn't you 1 
A. Yes, sir. 
Q._ I pelieve you ~aid t~e elderly lady was in· untold agony, 
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A. I said this one was. 
Q. This one here? 
A. Yes, sir. 
Q. Your windshield wiper was working, wasn't itY 
A. Yes, sir. 
By Mr. Rixey: 
· Q. What was· the visibility there at the time of the acci-
dent! 
A. I would say that it was between a light fog and a mist 
rain, and it was-you would have clear vision with your wind-
shield wiper working, one of these nights that seems as though 
the moisture would get on your windshield and it was pretty 
hard to see unless you had your windshield wiper working, 
and with that working you had good visibility. 
By Mr. Martin: 
Q. You would call it between a light fog and a rainY 
A. Kind of misting, yes, sir. 
page 101 ~ Mr. Rixey: Misting, he said. 
By Mr. Martin: 
Q. Light fog, rain or mist? 
A. Mist. 
By Mr. Rixey: 
Q. You say if one's windshield wiper was going you would 
have good visibility? 
A. Yes, sir. 
Q. For driving purposes. 
A. (No response.) 
JOHN G. WALLACE, II, 
sworn on behalf of the defendants, testified as follows: 
Examined by Mr. Rixey: · -
Q. Mr. Wallace, Will you state your name, please, and resi-
dence? 
A. John G. W alla.ce, II, Wallaceton, Virginia. 
Q. Mr. Wallace, how long have you lived at Wallaceton? 
A. All my life, born and raised there. 
Q. Will you explain to the jury where your home is with 
reference to this road and with reference to the place where 
the accident ooourred in the event some of them 
page 102 ~ might not know? 
A. I live on the George Washington Highway 
/ 
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about a half mile north of this road, the small road, that 
leads up to Mr. Stewart's home, and a ditch on the side of 
the road on past the ne'v George Washington Highway, and 
the culvert there. 
Q. State what the condition of the road is from your home 
to the scene of the accident as to being straight o1· crooked. 
A. There is a slight curYe in the George Washington High-
way approaching my house. After yo·u pass the curve going 
south about 200 or 250 yards the road is straight from there 
to the scene of the accident. 
Q. How far is it straight from the scene of the· accident 
south? 
A. About three miles. 
Q. What is the width of the hard surface there, Mr. Wal-
laeeY 
A. 18 feet, approximately. · 
Q. This road parallels the ditch bank, this being the Dis-
mal Swamp Canal? 
A. Yes, sir, parallels the Dismal Swamp Canal. 
Q. You didn't see the accident Y 
A. No, sir. 
Q. Neither one of them Y 
A. No, sir. 
Q. Tell the jury, please, sir, how you received knowledge 
that there had been an accident down there and what vou 
did thereafter. .. 
page 103 ~ A. ,Mr. Robert Campbell came to my house 
about-oh, somewhere around about 8 :45 and told 
me there had been two accidents. 
Mr. Martin: We object to what he told him, may it please 
the court. It is purely hearsay. 
By Mr. Rixey: 
Q. You got knowledge there had been an accident? 
A. Yes, sir. · 
Q. What did you do? 
. A .. I went out and got my car and took Robert Campbell 
In .with me and went back to the scene of the accident. 
Q. What was the condition of the visibility at that timcf 
A. There was a slight fog but not sufficient to not permit 
ordinary normal speed. I generally run at 25 to. 30 miles 
an hour at night and I could see plainly two telegraph poles 
ahead which was ample distance for me to ride at that speed. 
Q. You drove down there, did you Y 
A. Yes, sir. 
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Q. I wish you would explain to the jury what you sa'v 
when you got there, sir. 
A. I think I could show you with that chart. 
Q. All right. lJ se the chart, if you will. 
A. Gentlemen, I made this chart to the scale of these little 
automobiles. This automobile represents the 
page 104 ~ exact proportion it would show, as near as I 
· could get it. When I got there I found the car 
belonging to Mr. Sykes in the position· approximately like 
that (indicating) . 
Q. Let me mark around that, sir. 
A. All right, sir. 
Q. I ask you, Mr. Wallace, whether you are placing that 
correctly with reference to this culvert. 
A. Yes, sir. In other words, the back end of that car was 
approximately opposite the northern edge of this deep ditch. 
The culvert passes under the road and this ditch is about 10 
feet wide and 10 feet deep. That ~is the great big ditch this 
empties into. You. see this yellow mark. That was a dip 
that had just been filled in there one or two days before. I 
found that car there and found-then I found a car setting 
practically against it which I was told at the time was Mr. 
Woodward's car, and I found on the opposite side of the 
road, something like that,.the car of Mr. Todd, and I found 
my son's car right.there (indicating) .. 
Q. You mean you place it off the hard surface road? 
A. Yes, sir. It is not a ditch but it is a depression there 
and you just cross over the little depression like that. You 
could very plainly see the line of his outside wheel. 
Q. Of whose wheel? 
A. The Wallace car .. It didn't· break this wheel down but 
knocked the tire off it and from that point on you could see 
where the rim of the wheel made this little light 
page 105 ~ mark which you see here. 
Q. The first mark you have spoken of is the 
heavy mark, the pencil mark. . . 
A. Where he began to leave the road. 
Q. Where he began to leave the highway, the hard sur-
face? 
A. Yes. 
· : · (J. · From this point here? 
A. Yes. It was very soft. . · 
Q. And continued over to where· it wo·und up? 
A. Yes, sir. 
Q. The other mark starts about the culvert and runs to the 
left front wheel of your son's car? 
.A.. Yes, sir. 
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Q. Mr. Wall ace, I show you a pictur€ of a car and ask you 
if that is a. picture of your son's car showing the damages 
r€sulting from this accident. 
A. Yes, sir. 
Q. And that is his car as shown in the picture? 
A. Yes, sir. 
M:v. Rixey: I ask that that be marked "Exhibit No. 1 ". 
By Mr. R.ixey: 
Q. I ask you whether or not you took some pictures there 
of the scene showing this mark which you have drawn there 
on that platY 
A. Yes, sir. 
page 106 ~ Q. I show you a picture which is marked Ex-
hibit No. 2 and ask you to state whether or not 
you made that picture; if so, what it represents. 
A. Yes, I Inade that picture. It shows the very decided 
depression made in that soft dirt by the right-hand front 
wheel of my son's car, and I put a yardstick there at the 
edge of the hard .surface and you will see it runs about to 
the ·center of the track he made showing that his machine, 
the right-hand front wheel of his machine, was at least' three 
feet off the hard surface road. 
Q. I understood you to speak of a depression made in the 
soft dirt there. That is the same as this soft line you have 
through the yellow filled in place; is that correct? 
A. Yes, sir. 
Q. I hand you this apparatus and ask you to state what 
that is. 
A. All o~ these gentlemen probably saw these things when 
they were boys.. It is called a stereoscope and enables you 
to see the third Climension, and you can S€e the depth of the 
cut in the ground. 
Mr. Rixey: You gentlemen may have to change the focus 
with your eyes, pulling it back and forth, to get the best 
focus. 
By 1fir. Rixey: 
Q. I understand on that picture the yardstick is laying 
on the edge of the hard surface Y 
pag·e 107 ~ A. Y.es, sir. 
Q. And where it goes there it shows to the cen-
ter of the depression made by your son's right wheel T 
A. Yes, sir. Would it be out of line to say that-to put 
this automobile in the position in which-. · · · · 
I 
I • 
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Mr. Martin~ I don't think the stenographer can hear you. 
The Witnes·s: I was asking if you object to my saying 
this- · 
Mr. Martin: You can ask his Honor. You can't ask me. 
The Witness: I was going to say, Judge, the position i~ 
which we found Mr. Sykes" automobile when I got there, and 
in order for my son's machine to have collided with hi~ 
as it did-
Mr. Martin: We object to any opinion and argument. 
The Court: You can't give your opinion. You must give 
the cold facts and the jury can pass on them. 
By Mr. Rixey: 
Q. I show you another picture and ask the stenographer t~ 
mark it "Exhibit No. 3". I will ask you what that picture 
represents. . 
A. That picture was taken much closer to the end of the 
culvert and to the point of the ditch so as to show as well a~ 
possible the size of the ditch in which the culvert 
page 108} emptied and the size of the ditch which he neces~ 
sarily would have had to run into if he had gone 
any further to the right than he did. 
Q. It ·also shows the depression made by your son's car? 
A. Yes, sir. Being taken closer it shows it on a larger 
scale. 
Mr. Rixey: I offer this in evidence. 
By Mr. Rixey: 
Q. Now, Mr. Wallace, what glass was broken out of your 
son's car, do you know T 
A. I think you can see in that photograph which you have 
there, plainly. I think there' is only one glass broken, the 
rear glass on the left-hand side. 
Q.· Do you recall what, if any, glass was broken on the 
Sykes carY 
A. My recollection is the glass was broken in the rear left-
hand windo'v or door. 
Q. The rear left-handY 
A. Yes, sir. 
Q. Can you tell the jury where that glass was found Y 
A. Where it was found? 
Q. Yes. 
A. Well, there was glass on the highway right opposite 
the end of the culvert. 
~· C<:>uld ?'ou tell on which sid~ of the rofl:d it was? 
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A. All the glass I saw was on the left-hand 
page 109 } side, the southwestern side, of the road. I tes~ 
tified and put it on the side of the road next to 
~~~ . 
Q. And that would have been your son's right-hand side 
if he was going south? 
A. Yes, sir. 
Q. When did you make these pictures Y 
A. I think the photograph was made inside of the Jones-
Q. I am not speaking of the picture of the automobile but 
tlie road. 
A. I went to the scerie of the accident the following morn-
ing but I didn't have time to take the pictures then, so I went 
back the next morning and took the pictures. 
CROSS EXAMINATION. 
By Mr. Martin: 
Q. You took the pictures that you used to look through 
this glass at the second morning after the accident f 
.A. Yes. 
Q. And the picture of the automobiles- . 
A. In other words, I went there the first morning after the 
accident and saw we could take satisfactory pictures that 
would show us something, and I went the second morning 
and took them. 
Q. When was the picture of your son's automobile takenY 
A. I think it was taken on the day following the accident. 
Q. You took that, too? 
· A. No, the photographer took it in town for me. 
page 110 ~ Q. You had a regular photographer tak~ 
that? 
A. Yes. 
Q. You didn't have a photographer take the scene of the 
accident? · 
A. No, sir. 
Q. How wide is that hard surface road Y 
A. It is about' 18 feet. The road being a rock road, it 
has spread a little and is probably 18 feet, 6 or 7 wide. You 
notice the scale is drawn on that proportion with reference 
to the automobile. · 
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JOHN G. W ALL.A.CE, III, 
one of the defendants, being first duly sworn, testified as fol-
lows:. 
Examined by 1\fr. Rixey: 
Q. What is your name, 1\llr. vVallace? 
A. John G. Wallace, III. 
Q. You are the son of Mr. John G. Wallace, II, who has 
just testified, are you 7 
A. Yes, sir. 
Q. You are the o~er, .with your brother, of this auto~ 
mobile that you were driving on this particular occasion? 
.A.. Yes. 
page 111 ~ Q. Who was in the car with you? 
·A. George Campbell· and Robert Campbell and 
myself. 
Q. Your brother 'vas not in the car with you? 
A. No, sir. 
Q. Where were you going, Mr. Wallace? · 
A. Going to carry George and Robert home. 
Q. Where did they live with reference to where you lived Y 
A. They lived about seven miles off the road and one mile 
down the George Washington Highway. 
Q. You live with you father on the George Washington 
Hig·hway, do you not?_ 
A. Yes, sir. 
Q. How far 'vas it_ from you1~ home, approximately, to where 
this accident occurred 1 
A. One-half mile. 
Q. Yon left your home and proceeded down towards the 
scene of the accident. Tell the jury how fast you were travel-
ing. . 
A. Well, the dash lig·ht in my car was not burning, but prob-
ably I was ·going 35 or 40 miles an hour. 
Q. Tell the jury wha~ you .saw of the Sykes car as it ap-
proached you and 'vhat you did and what he did. 
A. Well, I sa'v the Sykes car coming towards me, I could 
not say exactly, but soon after I turned the curve at home, just 
about a couple of hundred yards from the house, and from 
there to the scene of the accident is perfectly straight, and I 
reckon I saw his lights-I could not swear to it--
page 112 r soon after I turned the curve, and when I had 
got about 250 yards I saw him take up more than 
his share of the road, and I took my foot off the accelerator 
and turned over on my side of the pavement, and I saw him 
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coming ov·er in the middle of the road and I just pulled off 
on the shoulder. 
Q .. On which side 'l 
A. On the right side. I used to have to go to school by this 
culvert every day and I knew the culvert w·as there, and when 
he started to take up so much of the room J said, ''I am go-
ing to do' my best to miss him,.', and I pulled over within a 
foot of the end of that culvert and tried to avoia the accident, 
as anybody naturally would do. You all would have done 
the same thing-, would have given him_ as much room as you 
could, but he· struck me on· the front wheel and took the front 
wheel rig·ht off and went clean over past the middle of the 
road. · · 
Q. When he struck you-
A. His whole car was on my side of the road. 
Q. When he struck you on the left front wheel, did you put 
on your brakes T 
A. No, sir. I was ·afraid to. 
Q. Why didn't you Y 
A. I was afraid to, afraid the car 'vould turn around in the 
road or something then. 
Q. What did your car do1 
A. At first, when he first struck it, it kept go-
page 113 1 r ing straight ahead and I didn't think it had done 
anything at all, you know, to my car, except· 
smash the fender or something like that because I went along 
further down the road, I will say 50 feet, 25 or 50 feet, any-
where up to 50 feet, and the car began to pull to the left and 
I tried to right it back, turned the wheel all the way to the 
right, and the car still pulled across the road because the 
front wheel was cut down, bent around, and it still cut across 
the road and I could not help it. 
Q. Where did your car come to a stop? 
A. Well, there is-the shoulder is pointing up like that 
on the other side. It is not a right straight drop like this, 
but a lo'v place, and the car went across that and stopped. 
Q. When you stopped you were entirely off the road f 
A. Yes, sir. 
Q. When you came to a stop, what did you do Y 
A. I could not get out of the door on my side because it 
was bent, and I told the Campbell boy to get out. I got 
out and I had a flashlight and walked around the car to see 
how much damage was done, and by the time the two of us 
got out the other boy was out and 've walked back towards 
the other car. 
Q. Before you walked back to the other car did you make 
any inquiry of the people in the other car f 
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A. Well, I walked back certainly ·halfway from 
page 114 ~ my car to the Sykes car, and one of us, I don't 
know which one, asked if anybody was hurt and 
we got the reply that nobody was hurt. 
Mr~ Martin: We save the same point without interrupt-
ing. 
By Mr. Rixey: 
Q. You got the reply that no one was hurtY 
A. Yes, sir. 
By the Court : 
Q. Did you hear itY 
A. Yes, sir. We were a~l together. 
By Mr. Rixey: 
Q. Did you go to the Sykes carY 
A. ·Yes, sir. 
Q. What did you find when you got up there Y 
A. When we got there I walked around in front of the car 
to see what had been done to it. ·Campbell and myself walked 
around in the back and were writing down the license num-
ber, and it was about 10 to 15 minutes' time from the time 
I left n1y car until the second accident happened. In other 
words, I went back there and talked to Mr. Sykes and looked 
at his car, and cars would stop along there and pass and ask 
did they want any help. 
Q. Do you know how many cars passed by the scene of the 
accident between the first accident and the second accident? 
A. Mr. Weldon passed and then a car came 
page 115 ~ from the south and asked if anybody was hurt, 
and I told the Campbell boy to catch a ride 'PP to 
my house to get my father, and he said he had-if no one 
was hurt he would drive on. He had an automobile full so 
he could not carry anybody, and then Mr. Todd came up and 
stopped off abreast the Sykes car. 
Q. Mr. Todd came up there. Did he stop? 
A. ·Yes, sir. 
Q. Mr. Wallace, I want to ask you where the Sykes car was 
with reference to the road and that Culvert there. 
A. Well, I would say that the back of the car was practi-
callv on the culvert. Q. Which side of the road was it onY 
A. The left-hand side, about a 45 degree angle. 
Q. The left-hand side facing north 7 
A. Yes, on the west side of the road. 
. ..-
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· Q. Where did the Todd car stop with reference to the Sykes 
carY 
A .. The Todd carY 
Q. Yes. · 
A. Almost abreast but a little bit north. It was a little bit 
past the culvert. I would say the back of his car was about 
the middle of the Sykes car. 
Q. What did you understand as to whether or not anyone 
was going to get into Mr. Todd's car; if so, whom 1 
' . 
Mr. Martin: We object to what he understood. He can tell 
what happened. 
page 116 ~ By Mr. Rixey: 
Q. All right. What happened with reference to 
anybody getting in Mr. Todd's car 
A. I could not tell you. I was talking to Mr. Sykes at thP 
time. 
Q. You were behind the Sykes car, as I understand itY 
A. ·Yes, sir, ~lr. Sykes, George Campbell and myself. 
Q. Did you actually see the Woodward car when it struck 
Mr. Todd's car and strike the lady? 
A. No, sir. 
Q. State whether or not everybody had gotten out of the 
Sykes car before the second accident. 
A. When I got there there was only one person in the car 
and that was Mrs. Jones, but I could not swear Mrs. Jones 
got out. 
Q. You don't know. 
A. She was out when I saw her pinned in between the two 
cars. 
: Q. Mr .. Wallace, it has been testified in this case by several 
people that you said shortly after the accident that you were 
running 'vith your car wide open. Did you say thatf 
A. Well, I could not deny it, but I don't think I ·said it, in 
fact, I am positively sure. 
· Q. ·You are positively sure you didn't say itY 
A. It is very funny that the other people in the car heard 
it and I was the one addressing !1:r. Sykes. 
Q. Were yon running with your car wide open f 
page 117 ~ A. No, sir. 
Q. What was the visibility? 
A. I could see about two or three telephone poles between 
us, about that distance. · 
Q. You say you saw Mr. Sykes' car,· could see his lights, 
shortly after you passed the curve up at your father's home, 
about a half mile away Y · 
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A. Yes, sir. I could see well enough not to run in that 
culvert. I will tell the court and jury that. I run within a 
foot of the end of the culvert and didn't run in it, and I think 
I could see. What do you all think 7 
CROSS EXAMINATION. 
By Mr. Martin: 
Q. Your brother is named Mr. G. T. Wallace, is he not? 
A. George T. Wiallaee-. 
Q. He and you are partners Y 
A. Yes, sir. 
Q. You all owned this automobile together? 
A. Yes. 
Q. On the day in question you and he had taken your 
friends, the two Campbell brothers, as your guests down to 
North Carolina, as guests of your two brothers? 
A. Yes, sir. 
Q. You had been to North C'arolina, but when you got back 
to Virginia, instead of turning off to let the Camp-
page 118 ~ bells go home your brother, George, wanted to get 
home first. 
A. Yes. 
· Q. And asked you to pass the side road and go to the 
Camp bells Y · 
A. Yes, sir. 
Q. You took him home and let him out and then retraced 
the same road you had come over for a mile or two to turn 
off to the CampbellsY 
A. Yes. 
Q. How far did you have to go back on the main road from 
your house before you turned up towards the Campbell house 7 
A. One mile. 
Q. SirY 
A. One mile. 
Q. The Campbell boys were guests of you and your brother 
on the trip 7 · 
A. Yes. 
Q. What time of day did you start from home on that trip 
to North Carolina? 
A. I would say around 10 :00 o'clock, but I am not sure ex-
actly what time. I am just guessing at that. 
Q. ·Probably before lunch hourY 
A. Yes. 
Q. Where did you get your lunch? 
1 A. Elizabeth City. :, . ,, I. "" 
I 
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Q. What time did you start back? 
page 119 ~ A. Started back at 6:00 o'clock, I would say. 
Q. Did you get supper anywhere Y 
A. ·Yes, sir. 
Q. Where did you get supper? 
A. At some kin folks of the Campbell boys. I could not 
tell you what relatives they are. 
Q. Where is their house T 
A. In Elizabeth City. 
Q. You left Elizabeth City about what hour? 
A. I would say about 6 :00 o'clock. That is a rough esti-
mate. 
Q. On the way back, you came all the way back without 
stopping? 
A. ·Yes, sir. 
Q. And let your brotl?-er out shortly before the accident Y 
A. Yes. 
Q. You wanted to talk to one of these Campbell boys on 
some particular confidential subject, didn't you Y 
A. Yes, I was talking to him. 
Q. When you turned around from your house to go back 
to the main road you had your radio working, didn't you 7 
A. I could not say. We turned the radio on after the acci-
·dent and tried it, but I could not swear whether it was going, 
or not. 
Q. Didn't you say on two previous occasions when you tes-
tified that you did have the radio running Y 
A. I can't say whether I said it, or not. 
pag·e 120 ~ Q. Do you deny that twice you testified you 
had it running? 
A. I don't deny·I had it running. I know I turned it on 
after the accident. 
Q. After the accident it didn't work? 
A. It did work. 
Q. Don't you know you had it on at the time of the acci-
dentf 
A. I could not say. 
Q. Don't you know you testified before that you did Y 
A. I ruay have, but I say I could not swear to it. 
Q. You had a rather fast car, didn't youf 
A. It was a Ford. 
Q. It would make 80 miles an hour, wouldn't itf 
· A. You have asked me that question before. I don't see 
that it really bears on this. 
Q. I asked you that before. 
· A. Yes, sir. 
• .. I 
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Mr. Rixey: I submit it is not proper evidence, what speed 
it will make. 
Mr. Martin: If he had it wide open it is quite relevant. 
The Court : I think he can answer it. 
By Mr. Martin: 
Q. You had a fast car, didn't you Y 
A. I had a Ford. 
Q. How fast would she run wide open Y 
A. I think at one time I had it up to as high 
page 121 ~ as 79 miles an hour. 
Q. On this occasion, before the accident, you 
were talking to the boy in the back seat, were you Y 
A. Yes. 
Q. I think you said the light on your dashboard was not 
burning? 
A. ·Yes, sir. 
Q. So you could riot read your speedometer Y 
A. Exactly. 
Q. Was_ it out of order, the dashboard light, or just not 
turned onY 
A. Just not turned on. I don't ever turn it on because it 
bothers my driving. 
Q. You are estimating your mileage when you say you were 
going 35 or 40 miles an hour Y 
A. Yes. 
· Q. Did you blow your horn 7 
A. No, sir, and neither did I hear Mr. Sykes blow his 
horn. 
Q. Did you put on any brakes? 
A. No. 
Q. After the accident you ran clean off the left-hand side 
of the road, down and over the depression and clean into 
the reeds or field, did you not 7 
A. Yes. 
Q. You then went back to the scene of the accident 7 
A. Yes. 
page 122 } Q. Didn't Mr. Sykes ask you why in the world 
· you hit him, that he was running very slowly, and 
you said, ''It is a good thing you were running slowly be-
cause I had it wide open"! 
A. I don't deny what I said, but I don't think I said it. 
Q. I asked you that twice before? 
A. Yes, sir, and I gave you the same answer. 
Q. You said before you would not deny it! 
A. Yes. 
Q. And yo"Q. say now you don't deny it Y 
• - j 
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A. I say I don't deny I said it. I am not denying it because 
I don't know what I said, but I don't think I said it. 
RE-DIRECT EXAMINATION. 
_By Mr. Rixey: 
. Q. You say you will not state on your oath that you didn't 
make that statement, but according to your best belief you 
didn't; is that it Y 
Mr. Martin: He can't lead him. He is his witness. 
Mr. R.ixey: This is a matter you brought out. 
rvrr. Martin: You brought it out yourself on direct exami-
nation. 
The Court: I think the jury understand that. 
By Mr. Rixey: . 
Q. You understand that you are on oath f 
page 123 ~ A. Yes, sir. 
Q. What would you say as to whether or not 
you did have the car wide open Y What would you say as to 
that on oath 7 
A. I would say not because in the first place I was only 
·a half ·mile from home and if by any chance I had had the 
automobile wide open-I would not have been at a very high 
speed in a half mile. 
Q. What is your best judgment on oath as to the speed at 
which you were traveling 7 
A. Between 35 and 40 miles an hour. 
Q. Now, I believe you stated that you didn't put on your 
brakes? 
A. Yes, sir, that is right. 
Q. So the distance that the car ran after the accident was 
made by the momentum that your car had; is that right Y 
A. Yes, s~r. 
Mr. Martin: I object to leading· the witness, may it please 
the court. 
The Court : You can't lead him. 
RE-CROSS EXAMINATION. 
By J\{r. Martin: . 
Q. What year model was your Ford, Mr. Wallace? 
A. '33, I think. 
Q. '33, and what sort of Ford was it, sedan, or what 1 
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A. Two door sedan. 
page 124 ~ Q. And you say you don't think you could get 
up full speed in a half mile on a smooth surface 
road with a Ford? 
A. No, sir. 
Q. How long would it take a car, in your judgment, to get 
up speed? 
. . A. Well, to attain full speed it takes a good long distance. 
It takes a good long distance to attain its full speed. 
Q. Does it take a half mile to get any car in high speedY 
A. What! 
Q. Your engine was already hot? 
A. Yes, sir. 
0. When you went home you just had to drop your brother 
out and sto-p for a second or two, didn't you? 
A. Yes. 
Q. Then turned around Y 
A. Yes. . 
Q. So your engine was in a perfectly heated condition to 
run, was it? 
A. Yes. 
0. Still you say it would take more than a half mile to 
get it wide. open T 
A. Yes. 
Q. How far would it take you to get that automobile wide 
open and to its full speed 7 
· .A. I could not tell you. 
page 125 ~ 0. You have tried it before? 
A. Once, I said. 
Q. You got it up to 79 miles once? 
A. Yes. 
Q. How long did it take you to get that speed~ 
A. I would have to have the car again and try it, because 
I don't kno,v. 
Q. It would take you three miles? 
A. I don't know. 
Q. What road were you on when you tried it and got it to 
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A. Down in North Carolina." 
Q. How long did it take you on that occasion to get it up Y 
A. I told you I didn't know. . 
By Mr. Rixey: 
.Q. X" ou spoke of going down to North Carolina with your 
brother and these two Campbell boys. Were you down there 
about any business Y 
A. No, sir. 
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Q. This was on Sunday t 
A. Yes, sir ; pleasure entirely. 
Q. Were the Campbell boys any special guests of yours, 
or were you all together having a good time Y 
Mr. J\.fartin: We object to leading the witness. 
The Court : I think it is admissible. 
page 126 r A. We were going down·there to have a good 
time together. 
By Mr. Martin: 
Q. When you say it took yon a good distance to get the car 
up to 79 miles in North Carolina, was it the same day or 
another day Y 
A. No, sir. I 'vould say it was a couple of months before. 
Q. About a couple of months ahead of that Y 
A. Yes. 
JOHN G. WAI.I.ACE, II, 
recalled on behalf of the defendants, testified as follows: 
Examined by Mr. Rixey: 
Q. Mr. Wallace, did you measure the distance between the 
Sykes car and your son's car as they were after they came 
to a restY 
A. Yes, sir. It is shown on there. It is about seven or 
eight car lengths, my recollection is, and you see that is 
drawn to scale. 
Q. As I understand it, if anyone is interested in the dis-
tance, all they would have to do would be to place this little 
model on this Y 
A. Yes. 
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.A. Yes. 
Q. To get it? 
A. Yes. . 
Q. Because it is drawn to scale Y 
W. W. McCOY, 
sworn on behalf of the defendants, testified as follows : 
Examined by Mr. Rixey: 
Q. Mr. McCoy, state your name, occupation and place of 
residence. 
A. W. W. McCoy. I live at Wallaceton. Hickory is the 
address, however. 
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Q. I believe you arrived on the scene of this accident after 
both accidents were over, didn't you Y 
A. Yes. 
Q. Tell the jury how yon happened to go to the scene of 
the accident. 
A. Mter the accident was over my brother-in-law went 
down there-
Q. Your brother-in-law is Claude Jennings Y 
A. Yes, sir. They had the wreck and he come back and left 
his car in my yard, and we carried them to the hospital. 
He had some dogs he had got to go hunting the 
page 128 ~next day and I told him I would take my car, and 
he and I taken my car and got them and car-
ried them to the hospital, and on the way to the hospital Mrs. 
Jones said she didn't get hurt in the first wreck, but the 
second wreck, and if she had not gotten out of the automobile 
she would not have got hurt. 
Q. What was the condition of the visibility at the time this 
accident occurred Y 
A. What do you mean by that?. 
Q. As to whether it was foggy or whether you could see a 
good driving distance. 
A. You could see a pretty good ways, at least from here 
across the street over there. 
CROSS EXAMINATION. 
By Mr. Martin: 
Q. You could probably see across the street! 
A. Yes, sir, you could see as far as over there. 
Q. Sir! 
A. You could see as far as over there, about two or three 
telephone poles up the road. 
0. Mrs. Jones was suffering agony, was she nott 
A. She didn't seem to be .suffering so bad, no, sir. 
Q. Seemed to be quite comfortable, did shef 
A. SirY 
Q. She seemed to be quite comfortable, didn't sheY 
A. Pretty good to be in a wreck, yes, sir, I 
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Q. Are you familiar with Ford automobiles Y 
A. Fairly good. 
Q. Have they got a good pick-up, or not Y 
A. Fairly good. I don't own a Ford. They have got a 
good pick-up. 
Q. They have the ordinary three gears, low, second and 
high? 
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A. Yes.· 
Q. How many cylinders has itf 
A. Some have got four and some eight. 
Q. How· about the V -8, how many has .that got Y 
A. Eight. 
Q. How about the pick-up on the V-8? 
A. Well, they will pick up fairly good, I guess as good as 
any other- car. · 
Q.· Can't you get them going in high gear at a good speed 
in 100 yards Y 
A. Not so very much speed, no, sir. 
Q. 200 yards t 
A. I don't know, sir. 
· Q. Suppose you have got a hot engine Y 
A. Yes, it will pick up all right. 
Q .. In 200 yards you could get it wide open f 
A. You wouldn't have full speed at 200 ya~ds. 
Q. How fast will it runf 
A. I don't know, sir. I never rode in one wide 
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RE-DIRECT EXAMINATION, 
By Mr. Rixey; 
Q. What was the position of the Sykes car on the road 
when you got there 7 When you were going down the road, 
was it on your side of the road? 
A. Just like you drive on the right-hand side and the car 
was over on that side of the road, the left-hand side. 
Q. Do you know where it was with reference to 'the culvert f 
A. It was not so far from the culvert, just back· of the 
Qulvert, ·I ·think. 
Q. Did you notice any marks made by the Wallace cal"Y. 
A. No, sir. 
. GEORGE W. CAMPBELL, 
sworn on behalf of the defendants, ~estifi~d as follows: 
Examined by Mr. Rixey: 
Q. Mr. Campbell, what is your nameY 
· A. ·George W. · 
Q. Where do you live 1 
A. Hickory, Virginia. 
· Q. Were you riding in ~fr. Wallace's car at the 
page 131 ~ time of this accident? · . 
· A. Yes. 
Q. Where were you sitting f 
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A. I was sitting on the back seat. 
Q. Tell the jury what you know as to how the accident oc-
curred! 
A. Well, we had been down to Elizabeth City this Sunday 
afternoon and we came back to ~Ir. Wallace's house and put 
John G.'s brother out, and then we were going back towards 
South Mills, and I was sitting on the back seat and not paying 
.any attention to anything, and I saw a glare on the windshield, 
just noticed a glare in the windshield, and just a few minutes 
I felt the car run off on the shoulder of the road, the right-
hand sid~, and felt it bump a little bit, and heard John G. say, 
''Oh, oh", like that, and just at that time the cars collided, 
and our car went up the road on the right-hand side and run 
off the shoulder and swerved and went across on the left-
hand side, clean across the road, across a little ravine and 
over in the field. 
Q. Approximately how far was it between the Sykes car 
and the Wallace car when they both case to stop? If you 
don't know, you can say so . 
. li.. I don't know. I imagine it was about 40 yards. 
Q. 40 yards? 
A. I imagine about 40 yards. 
Q. You mean about 120 feet? 
page 132 ~ A. Something like that. 
Q. Tell the jury, please, sir, what you did after 
both cars came to a stop 7 
A. We got out of our automobile and someone from Mr. 
Sykes' car hoHered and asked if anyone was hurt and we said 
no, and we asked them if they were hurt and they said no, 
and then we went up to their automobile and just looked 
around, and I saw 1\{rs. Jones sitting on the back seat, and 
John G. went on to take the license nun1ber, and they were 
discussing, talking; about the accident, and he was taking the 
license number, and I heard .someone say to Mrs. Jones to get 
out, and I saw. her start to get out, and I didn't pay any at-
tention, but walked back there 'vith John G. while he was 
taking the license number, and I heard this other crash and 
then I saw 1\{rs. Jones had stepped out of the car and this car 
can1e up and jammed her. · · 
Q. How long would you say it was ·between the two ac-
cidentsY 
A. I reckon about ten minutes. 
Q. Could you tell the jury how many different cars came 
by the scene of the accident between the two accidents? 
A. I only remember one, to my knowledge. 
Q. You only remember one. You didn't actually ~ee tho 
·woodward car strike 1\{rs. Jones Y 
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A. No, sir. 
Q. You were behind the Sykes car at the time Y 
A. Yes, sir. · 
page 133 ~ Q. Did you help to pick Mrs. Jones upY 
A. Yes, sir'· I did. 
· Q. Tell the jury what you did about that, please, sir. 
A. We got the automobile off of Mrs. Jones and I picked 
her up in my arms the best I could and carried her over on 
the side of the t·oad, and I saw her limbs were broken pretty 
bad, and her daughter brought a bla.nket over there and I put 
her down on the blanket on the side of the road t:tte best I 
could, and Mrs. Jones said repeatedly, '' Oh, if I only hadn't 
gotten out of the car. Why didn't I stay in the carY'' 
Q. Did you go to the hospital with them Y 
A. No, sir. 
Q. Tell the jury about 1\tir. Todd's car coming up there. 
Do you remember his car coming up Y 
A. I remember Mr. Todd's car coming up. 
Q. Do you know where he stopped Y 
A. SirY 
Q. Do you know about his stopping there? 
A. Yes, sir, he stopped and asked if he could be of any serv-
ice and I understood them to say not, that no one was hurt 
or anything, and then my brother-my brother went over and 
asked him if he could ride up as far as Mr. Wallace's with 
him. 
CROSS EXAMINATION. 
By MT. Martin: 
Q. You are the Campbell gentleman who said that you had 
· your head back up against the seat and were kind 
page 134 ~ of half asleep,. or was it your brother Y 
A. I was on the back seat. 
Q. You were on the back seat kind of noddingY 
A. Resting easy, yes, sir. 
Q. With your eyes shut Y 
A. No, I don't believe so. 
Q. Do you· remember about thatf 
A. SirY 
Q. Do you remember whether your eyes were open or shut T 
A. I would not swear to it. 
Q. You don't recollect whether they were open or shut Y 
~~- No, sir. 
Q. You do remember hearing music from the radio! 
1~.. Yes, sir. 
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Q. You remember that Y 
A. Yes. 
Q. :You remember, do you not, that the driver, Mr. Wallace, 
was talking to you or your brother about some matter they 
were interested in? 
A. He was talking to my brother, if I remember rightly. 
Q. Talking to your brother 7 
A. Yes, sir. 
Q. About some matter both were interested int 
A. Yes, sir. 
page 135 } ROBERT CAMPBELL, . 
sworn on behalf of the defendants, testified as 
follows: 
Examined by Mr. Rixey: 
Q. Your name is Robert Campbell? 
A. ·Yes, sir. 
Q. You are a brother of Mr. George Campbell who just 
testified Y 
A. Yes, sir . 
• Q. You were riding in Mr. Wallace's car at the time of the 
accident, were you f 
ll. Yes, sir. . 
Q. Where were you sitting! 
A. In the front seat. 
Q. Tell the jury, please, just how the accident occurred. 
A. We were on our way home going towards South Mills. 
We had just come from Elizabeth City, and this car came on 
the left side of the road and ran into us. 
Q. Now, you say the car came on the left-hand side of the 
road. You mean on its left-hand side or on your left-hand 
side? 
A. On its left-hand side. 
Q. Which would be your right-hand side! 
A. Yes, sir. · 
Q. How do you know the car was on the wrong side of the 
road? 
A. Because I saw the road before it hit. 
Q. ADd you knew it, did you f 
page 136} A. I knew it at that time, yes, sir. 
A. WhatY 
Q. It was kind of sideswiped, was itY 
Q. It was kind of a sideswipe between the two cars t 
A. Yes, sir. 
Q. Where did the Wallace car go f 
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A. Across the left-hand side of the road over into-off the 
hard surface. 
Q. Where did the Sykes car stop Y 
A. Stopped about-it went about the length of the car, I 
think, and stopped . 
. Q. Which side of the road did it stop on f 
A. Stopped on our rig·ht-hand side. 
Q. And on its left-hand side 1 
A. Yes, .sir. 
Q. About what distance was there between the two cars 
after they came to a rest Y 
A. I don't really know. 
Q. What did you all do when you got out of your car after 
the accident was over, the first accident ·was over? 
A. 1\Ir. Wallace, he was taking the license number and 
everything, so I- · 
Q. Did you come back to the Sykes car f 
A. Yes, sir. 
Q. What did you do when you got back up ~here to the 
Sykes carY 
A. After we were taking the license number I 
page 137 ~ told John that I would g·o and get his father, that 
maybe he would help us out, and I asked Mr. 
Todd to carry me up to Mr. Wallace's to get Mr. Wallace. 
Q. When did Mr. Todd get there on the scene of the acci-
dent? 
· A. When did he come Y 
Q. Yes. 
A. He came there, I reckon, about five minutes after the 
accident. 
Q. Which way did he come from f 
A. He came from South Mills. 
·Q. Did he stop there Y 
A. Yes, sir. 
Q. Do you remember whether he made any inquiries theret 
or not? 
A. He wanted to know if anybody was hurt or anythingr 
or. any assistance he could give, and nobody was hurt or any-
thlng, so I asked him would he carry me up to Mr. Wallace's. 
Q. Was any body hurt as the result of the first accident"¥ 
A. No, sir. 
Q. What did you do with reference to getting into Mr. 
Todd's car? 
A. I got in 1\fr. Todd's car, just got in the car, and th& 
Woodward car came and tried to go behveen some way and 
ran into Todd's car. 
Q. Where did the Woodward car come from? 
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A. He come from Portsmouth towards South 
page 138 } Mills. 
Q·. From the north, going south; is that right? 
A. Yes, sir. 
Q. What did the Woodward car do, run into-
A. The left-hand front wheel of Todd's car, and then ran 
over into the other car sideways. 
Q. What did it do with reference to striking the people 
that were standing there in the road? 
A. It caught this lady right between the two running 
boards. 
Q. Do you know what the lady was doing at the time she 
was struck? 
A. No, sir, I don't. 
Q. Did you see Mr. and Mrs. Culpepper at the time Mrs. 
Jones got struck Y . · 
A. No, sir. I was in Mr. Todd's car. 
Q. What did yo"Q. do with reference to helping Mrs. Jon~sT 
A. I helped move the car over so they got her out. 
Q. Moved which car over! 
A. The Woodward car. 
Q. Did you pull it back! 
A. No, sir, pulled up the bumper. 
Q. How was ~Irs. Jones caug·ht by the Woodward car·! 
A. Between the running boards. 
Q. Between the two cars, the Sykes car and the Woodward 
car? 
A. Yes, sir. 
Q. Did you notice the marks there made by the 
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surface! 
A. Yes, sir. 
Q. Did you notice those? ·' 
A. Yes, sir. 
Q. Were they clear 7 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Martin: 
Q. You were on the back seat, were you not? 
A. No, sir, on the front seat. 
Q. Yon were on the front seat! 
A. Yes, sir. 
Q. Who was on the back seat? 
A. My brother. 
Q. Who were you talking to~ 
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A. I wasn't talking to anybody. 
Q. Who was talking to you Y 
.A. No body talking to me. 
· Q. Was Mr. Wallace, who was driving the car, talking? 
either to you or your brother about some particular matter 
you were ·interested in? 
A. I wouldn't sav he was or wasn't because I don't re-
member. · 
Q. You don't recollect that? 
A. No, sir. 
page 140 ~ Mr. Martin: That is all. 
Mr. Rixey: The defendants rest. 
Thereupon, at five P. M., an adjournment was taken to 
December 17th, 1935, ten A. M. 
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Portsmouth, Virginia, December 17, 1935. 
Met pursuant to adjournment of yesterday afternoon. 
Present: Same parties as before. 
The defendant rested its case whereupon the Plaintiff in-
troduced the following rebuttal evidence. 
w. w. woonw ARD, 
being duly sworn, in rebuttal, testified as follows: 
Examined by Mr. Martin: 
Q. Tell the jury your name, and where you live? 
A. W. W. Woodward; Cradock, Virginia. 
· Q. Were you driving a car on the George Washington High-
way that came into collision with another carT 
A. Yes, sir. 
Q. Tell the nature of the night, as you remember it Y 
A. Very foggy, so foggy you could hardly see any dis-
tance at all. 
Mr. Rixey: I don't think that this is any part of rebuttal 
evidence. 
'rhe Court : You may ask the question. 
Mr. Rixey : I note an exception. 
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page 142 ~ By Mr. Martin: . 
Q. What happened Y 
A. A car on my side of the road had been wrecked, and 
it was in the middle of the road, and this car came to my 
side of the road, and bad no lights on it. 
Q. The car going had no lights Y 
A. Yes, sir, the car going to Portsmouth. 
Q. Did you find out whose car it was? 
. A. Mr. Sykes. 
Q. What did the car do Y . 
A. I tried to slip between the two cars, and Mr. Todd •s 
car was parked on the side. 
Q. Then you came on and hit Mr. Todd's car, and after you 
struck Mr. Todd's car, then you struck Mrs. Jones, the lady, 
and went here in between that and the car of Mr. Sykes! · 
A. I don't know where she was. 
Q. You struck her Y 
A. I struck someone. I don't know who it was. 
Q. You know you struck Mrs. Jones 7 
A. I struck some lady, yes. 
Q. I believe you were sued ·by Mr. Todd for hi!3 damage 
in Judge Baton's Court7 
Mr. Rixev: That is irrelevant. 
The Court : He has a right to show he has been sued. 
That is nothing affecting his credibility. It would be in-
competent for that. · 
page 143 ~ By Mr. Rixey: 
Q. In that. court you testified you ·were so 
blinded by Mr. Todd's light you were unable to see ,the .lights 
of the Sykes car, didn't you? 
A. Yes. 
By Mr. Martin: 
Q. What speed were you runningt 
A. Between 18 and 20. 
Q. Miles an hour Y 
A. 18 miles an hour. 
Mr. Rixey: Objected to as immaterial, not rebuttal, and 
leading. 
By Mr. Martin: 
Q. You say your windshield wiper was workingt 
A. Yes, I was driving the car. 
Q. What were you doingt 
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A. I went by as best I could .. Mr. Todd's lights blinded 
me s~ I could not see anything until I got right up to the car. 
page 144 ~- J. S. CULPE·PPER, JR., 
being recalled, in rebuttal, testified as follows: 
Examined by Mr~ Martin: 
Q. As to the automobile in which. you and your family were 
riding with Mr. Sykes which collided with Mr. Wallace, aftet 
the. accident, which side did you get out on¥ 
A. Left-hand side. 
Q. That is the side next to the· canal Y · 
Mr. Rixey: Objected to as not rebuttal. I think this wit-
ness has testified to. these matters he is testifying to now. 
The Court: Go ahead. 
Mr. Rixey: I note an exception. 
By Mr. Martin: 
Q. I want to know whether there was a culvert around 
there or not Y 
A. I got out on that side, and there was not any close to· 
the hard surface. 
Q. Did you go off the hard surface highway Y 
A. I did. Q. Why did you do that? · 
A. When I got out the car was right here, and I was out 
of the way of the car. 
· M:r. Rixey: · Your Honor understands that I am excepting 
to all of this. · · · . 
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Q. How far did you go off the hard surface Y 
A. Three or four feet off the hard surface. 
Q. Did you go near the· culvert? 
A. No, sir. 
Q. Was it dirt, or hard surface? 
.l1.. I never paid any attention whether soft or hard. 
Q. Did you go, or not, to the hospital with Mrs. Jones 7 
A. I went with them. 
Q. Going to the hospital did she make any statement about 
getting hit f 
A. No, sir. 
Q. What was the condition of Mrs. Jones after she got to 
the hospital? 
l\.. She was groaning, and was not talking about anything. 
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CROSS EXAMINATION. 
By Mr. Rixey: 
. Q. Directly after this accident did not you go over to the 
s1de of the road where those marks were, with young Mr. 
Wallace, and did not he show you where on the road the wheels . 
made the marks, on the soft dirt on the right-hand side Y 
A. No, sir. 
Q. Did not he have a flashlight Y 
A. He may have had a flashlight, but was not showing any-
thing. 
Q. Did not you see where Mr. Wallace's wheels 
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A. No. 
Q. Did not you see that? 
A. No, sir. 
Mr. Rixey: I expoot to contradict you on that point. 
~IRS. CULPEPPER, 
being recalled, in rebuttal, testified as follows: 
Examined bv Mr. Martin: 
Q. Were you in the automobile with your mother going 
to the hospital the night of the accident Y 
A. Yes. 
Q. Did she make any statement about this accident 7 
A. I don't remember anything about that. 
Q. What was her condition Y 
A. She was suffering terribly. She was broken up so bad 
it looked like she was just about gone. 
Q. You got out on the left-hand side, did you not? 
A. Yes. 
Q~ When you got out on the left-hand side did you see the 
culvert? 
A. No, sir, but I did not walk around where 1ny son and 
the others 'vere. My mother was, and I went around where 
my mother was when I first got out. Mr. Wallace came back 
where the others were. My mother was so 
page 147 ~ badly hurt, and.when I .first got out Mr. Wallace 
came back, and he asked 1\[r. Sykes had anything 
happened, and then they went and got my mother and put 
her in the car. 
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MR. WALTER LEE CULPEPPER, 
being recalled, testified as follows: 
Examined by ~Ir. Martin: 
Q. Were you in the automobile with Mrs. Jones when she 
was taken to the hospital that night 7 
A. Yes, sir. 
Q. Did she make any statement as to how she got hurt 7 · 
A. She was in no condition to make a statement. She was 
suffering terribly. 
Q. At the time of the accident did you see any culvert 
around there Y 
A. None at all. 
Q. Did you afterwards go down with Mr. Gilman and me 
to the place of the accident Y 
A. Yes, and the culvert was not 'vi thin 200 yards of the 
accident. 
CROSS EXAMINATION. 
By Mr. Rixey: 
Q. · Do you know where the culvert was Y 
A. I saw it afterwards. 
Q. Did you go with the lawyer in this case to see where 
the accident occurred Y 
page 148} A. Yes, sir. 
Q. Did you hear Mr. Sykes testify the last 
timef 
A. Yes, sir. 
Q. You went and found where the accident happened, and 
you found Mr. Sykes, Mr. Gilman and Mr. Martin, the attor-
neys for the plaintiff, walking alopg there where the accident 
occurred¥ 
A. I never could decide where the accident occurred. 
Q. You never could decide where the accident occurred f 
A. There wasn't anything to notice it. 
Q. How long did you look for itY 
A. We didn't have no special length of time. We walked 
up and down looking for the culvert. 
Q. Whv did you look for the culvert Y 
A. To see if that was where the accident occurred. 
Q. What made you think thatY 
A. Mr. Whitley said it was. 
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MR. SYKES, 
recalled, in rebuttal, testified as follows: 
Examined by Mr. Martin: 
. Q. You were not in· the automobile that took Mrs. Jones 
to the hospital that night, were you 1 
A. No. 
Q. Regarding a culvert that has been mentioned, did you 
see any culvert near the point of the accident 7 
.A. No, sir. 
page 149 ~ Q. Did you see any culvert the night after the 
accident? 
A. No, sir. 
Q. Sometime after did you go with Mr. Gilman and my-
self there? 
A. Yes, sir. 
Q. Was the culvert anywhere near the point of the acci-
dent? . 
A. No, sir, I don't think so. 
CROSS EXAMINATION. 
By Mr. R.ixey: 
Q\ You, Mr. Martin, Mr. Gilman and Mr. Culpepper went 
down there to see where the accident occurred sometime after-
ward? 
A. Yes, sir. 
Q. You testified on the trial of this case some months 
ago? 
A. Yes. 
Q. You testified at that time that when you, the lawyers 
and Mr. Culpepper were out there you could not determine 
where the accident occurred f 
A. We had not been up there at the first trial. 
Q. You had not been out there when this case was first 
tried a couple .of months ago Y 
A. It must have been. I don't know, to tell the truth. 
Q. When was this case tried before Y · 
page 150} A. Sometime in the fall. 
Q. The latter part of October? 
A. Maybe it was. 
Q. What time did you, 1\{r. Gilman and Mr. Martin go to 
look for it Y · 
A. To be positive I don't know whether before the trial, Qr 
not, I went with them. 
Q~ You could not find the place where the accident oc-
curred? 
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A. I think so, yes. 
Q. You are not sure of itt 
A. I would not swear to it. We looked all up and down 
the bank for the culvert. 
;: · Q. ·Something has been said about there being no light on 
your car at the time of the second accident. You testified 
at the previous trial that after the first accident that one of 
·your lights was out, but before it was burning? 
A. Yes. 
Q. As the result of the first accident one light was put 
outY 
A. Yes. I walked around looking for the cul.vert-
Q. Just answer my question 7 · 
By the Court: He can have time to answer properly. 
- Mr. Rixey: I will give him plenty of time~ 
page 151 ~ By Mr. Rixey: 
Q .. I understand· from the result of this first ac-
cident between the cars that one of your headlights was put 
out, and the other still burning? 
_ A. Yes, sir. 
. Q. What do you want to say about the culvert Y 
A. I want to be fair and square, but when I walked around 
there in front, toward the canal, I walked around there, and 
·maybe two or three feet, but when I walked around there and 
looked, and there was no culvert there that I saw, no ditch, 
or notliing. 
Q. Yon ·did not see the ditch 10 feet from there 7 
.A. No, sir, I did not, and I walked as far as from here to 
the table. 
Q. You deny that you said the la.st time, when you, and 
Mr. Culpepper went there to :find the place where the accident 
occurred, that you could not determine where it was! . 
A. I said I found where I thought it was. 
Q. Do you deny you made that statement at the last trial Y 
A. I don't know. I don't think T did. 
By Mr. Martin: . . . . 
Q .. Were you asked about it at the -last trial. .You have 
testified twice before . .in. this case? . 
' A. Yes, t think so. - . . -
Q. This is the third time you have testifie~ regarding this 
·accident' - · 
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A. I think so. 
page 152 } Q. Mr. Rixey asked you about one of your lights 
going out when the accident happened. Did the 
other light go out later or not 7 
A. I think I cut it off. I cut one off. The tail light was 
so dim, I did not want to have just one light for fear that 
I would kill something. 
Q. Which light was turned off? 
A. Left side. 
Q. What damage 'vas done to your car 7 
M·~. ;Rixey:, I object 'to that. 
The Court: That is going right far. You don't want to 
go too far. 
Mr. lVIartin: I would like to ask the damage to his car. 
The Court: Let him answer. 
1\Ir. Rixey: I note an exception. 
By Mr. Martin: 
Q. State the damage to your car! 
A. The wheel left side bent, the running board, running 
board and chassis bent, and both wheels bent. 
Q Which wheels 7 
A. Front and back. 
Q. On which side? 
A. The left side. 
page 153 } MARY E. JONES, 
the complainant recalled, further testified as fol-
lows: 
Examined by Mr. Martin: 
Q. On the way to the hospital, after the accident, what 
was your condition f 
A. I was bad off, and of course I didn't know anything. 
Q. Did you make any statement on the way to the hospital 
as to how the accident happened? 
A. No, sir, not anything that I know anything about. 
The Plaintiff Rests. 
110 Supreme Court of Appeals of Virginia. 
JOHN G. W .ALLA.CE, 
recalled, in sur-rebuttal, testified as follows: 
Examined by Mr. Rixey: · 
Q. You have heard the testimony of these witnesses, and 
you have heard the testimony in rebuttal, and I ask you 
whether or not you are positive that the accident took place 
there at that culvert, where your plat was made 7 
Mr. ~Iartin: That is not sur-rebuttal. 
The Court : He testified to that. 
Mr. Rixey: I think we have the right to call his attention 
to the facts of its establishment on the part of some person, 
and ask him whether or not he is satisfied that his 
page 154} plat'is right, and what knowledge he has in that 
connection. 
The Court: I don't think that is proper rebuttal testimony. 
Mr. Rixey: I note an exception. 
By Mr. Rixey: 
Q. How long have you lived at the place where you live? 
A. I was born and raised there. 
The Court : I think he has already testified to that. He 
said that, and the jury have memory enough to remember 
what Mr. Wallace said. 
Mr. Rixey : I think the jury can remember, but they 
brought out the same testimony. 
The Court: I try to treat both sides alike. 
Mr. Rixey: I note an exception. 
Mr. Rixey: I would like the record to show what I ex-
pect to prove by Mr. Wallace. -
The Court: You cannot do that before the jury. 
Note: The Court, attorneys and stenographer adjourned 
to the office of the Judge. 
Mr. Rixey: I would expect to prove by Mr. Wallace that 
he has lived all of his life within half a mile of where the 
accident OCCJtrred, and was thoroughly familiar with the road 
and the scene of the accident; that within 15 or 20 minutes 
after the second accident he arrived on the scene of the ac-
cident and is positive that the accident occurred 
page 155 } at the culvert, and knows that the Sykes car was 
standing on the left-hand side of the road with the 
wheels within a few feet of the northern end of the culvert, 
and that is the place where he drew his plat. 
.. ' 
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OFFIOER CASTEEN, 
recalled, testified as follows: 
111 
By the Court: I don't want him to repeat what he has 
already said. . 
~Ir. Rixey: I want to ask him about the culvert. 
The Court : I don't want him to repeat what he has said 
about the culvert. 
By Mr. Rixey: 
Q. Tell the Court and Jury what you know about the ex~ 
istence of a culvert as shown on this map at or about the scene 
of the accident Y 
The Court: If he has already testified to that he_ cannot 
repeat anything that has been said. · 
A. I testified to that before. 
Mr. Rixey: All right. Stand aside. 
page 156} JOHN G. W ALL,ACE, 3RD, 
recalled, testified as follows : 
Examined by Mr. Rixey: 
Q. You are one of the defendants in this caseY 
A. Yes. 
Q. I ask you whether or not you showed to Mr. Sykes and 
to young Culpepper during the time you were .all out there 
the marks that were made by the right wheels as they passed 
over this soft dirt and culvert Y 
A. Yes, I certainly did. When Officer Casteen came, I 
showed him the soft dirt, and where the car stopped. 
By Mr. Martin: 
Q. You testified on this matter before, did you nott 
A. I never was aeked. 
Q. Mr. Sykes was asked the same question before t 
A. Yes. 
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JOHN G. WALLACE, 
recalled, further testified as follows: 
Examined by Mr. Rixey: 
Q·. Will you please state what changes, if any, have been 
made right around the culvert there since January 6th, 1935, 
the· date of these accidents Y 
A. The road has been reinforced with asphalt and finishing 
material there, and the culvert at the road there 
page 157 ~ was reinforced. 
Q. How long prior to this accident had some 
more dirt been put on at the end of this culvert Y 
A. I think three or four days; they had begun to fill the 
end of the culvert. · , 
Q. Since the accident they have reinforced the hard sur-
face road, and finished the fill at the end of the culvert? 
A. Yes. 
The defendant rests. 
Mr. Rixey: I would like to make a motion. 
Note: Adjournment was taken to the office of the Judge. 
Mr. Rixey: Counsel for the defendant moves the Court 
to ·strike out the evidence of the plaintiff on the following 
grounds: 
1st: That the evidence shows that the plaintiff was guilty 
of contributory negligence. There was a period of about 
from 5 to 10 minutes lapsed between these two accidents. 
During that time someone had come up and made the state-
ment that it·would be well to lookout for fast moving cars 
of bootleggers. During that time the plaintiff got out of 
the car and was standing, or walking, in the interval, in the 
· center of the roadway. The Sykes car stopped 
page 158 ~ on one side and the Todd car stopped on the 
other, paid no attention to on coming Woodard 
car, which was in plain vie'v for half a mile, and that car 
struck the Todd car, glanced off and struck the plaintiff. 
It is submitted. that reasonable care was required of this 
lady to get out of the road and get over on the side. Cer-
tain it is that reasonable care was required of her to watch on-
coming cars; she did neither. 
2nd: On the ground that the evidence fails to show that 
any act on the part of Mr. Wall ace was the proximate cause 
of :first accident. The evidence clearly shows that even at 
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the time of the accident Mr. Wallace's right wheels were off 
the hard surface and that the Sykes' car was on the wrong 
side of the road. It is true that Mr. Sykes, and some other 
witnesses for the plaintiff, testified that the Sykes car was 
on the right side of the road. IIowever, they testified also 
.they could not see, and if they could not see, then their testi-
mony as to what part of the road they were on has no proba-
tive value. 
Furthermore, even if ~Ir. Wallace was guilty of any neg-
ligence approximately causing the first accident, the plaintiff 
has failed to prove, with any degree of certainty, that she 
suffered as the result of the first accident. In this connec-
tion it will be remembered that the defendant in July asked 
for "bill of particulars segregating the injury she claimed to 
suffer from the first ac-eident and those she suf-
page 159 ~ fered from the. second accident. The Court over-
ruled that motion. 
The defendant further moves the Court to strike out all 
the testimony in this case of injurie~ received by the plaintiff 
as the result of the second accident, on the ground that the 
evidence fails to show any possible negligence on the part of 
Mr. Wallace was the proximate cause of the second accident. 
The evidence clearly shows that. the first accident was not 
the proximate cause of the second accident. After the first 
accident both cars came to a complete rest, the Wallace car · 
wheel off the hard surface and the Sykes car on the hard 
surface on the wrong side of the road, with one headlight 
burning and the other one out; that at sometime between 
the first and second accident Mr. Sykes put out his remain-
ing burning headlight, and a number of cars passed by the 
seen e of the aceident and asked if anyone was hurt, and 
whether or not they could render· any assistance. Mr. Todd's 
car came up, stopped at the scene of the accident on his right-
hand side blocking the road. Thereupon the car driven by 
Mr. Woodard, going south, being blinded ·by the headlights 
of Mr. Todd's car, struck the Todd car, glanced off and struck 
the plaintiff, in the interval between the Sykes and Todd 
cars. It is submitted that the results of the first accident 
· · had· ceased and this second accident was caused 
page 160 ~ by the int~rve:Q.ing independent acts of ~Ir. Todd, 
Mr. Woodard and·l\[r. Sykes, and the occupants 
of the Sykes car, including the plaintiff herself. It is, there-
fore, submitted, tl1at there was no causal connection between 
the first and the seco·nd accident. 
·Note: After argument the Court over.ruled the motions, 
to which action of the Court in overruling the motions t~.~ 
defendant duly excepted on the grounds above stated. 
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page 161 ~ Thereupon the plaintiff offered the following 
instructions marked A, B, C, D and E, all of which 
were granted by the Court at the request of the plaintiff: 
(Granted.) A. The Court instructs the Jury that if they 
believe from the evidence that the plaintiff herself was with-
! out contributory negligence, and that both Mr . .Sykes and Mr. V John G. Wallace, III, were negligent and as a proximate 
result of the negligence of both Sykes and Wallace the plain-
tiff was injured, it is the duty of the Jury to find for 'the 
plaintiff. . \ 
,/ 
I 
(Granted.) B. The Court instructs the Jury that the plain-
tiff was a mere guest in the automobile in which she was rid-
ing, so that negligence, if any, on the part of the driver 'of 
the auton1obile in which she was riding cannot be imputed 
to Mary E. Jones. 
(Granted.) C. The c·ourt instructs the Jury that it was 
the duty of the defendant to use reasonable care to drive 
his car on the right side of the road, to keep it under con-
trol, and run it at a reasonable rate considering the nature 
of the night of the accident, and if the jury believe from the 
evidence that the defendant negligently failed so to do, an<l 
thereby proximately caused or proximately contributed to the 
injury of the plaintiff without contributory negligence of the 
plaintiff herself, it is the duty of the jury to find for the 
plaintiff. 
(Granted.) D. The Court instructs the jury that if they 
find for the plaintiff they should allow her what they believe 
1 .. from the evidence will be fair compensation for the injuries they believe from the evidence she received as the proximate 
result of the negligence of the defendant. 
I 
I ' (Granted.) E. The Court instructs the jury that as to the defense of contributorv negligence, the burden is upon the defendant to prove by "'a preponderance of the evide,nce that 
Mrs. ,Jones was personally guilty of ~contri"Qutory negligence 
unless such contributory negligence be shown by the plain-
tiff's evidence or the circumstances of the case. 
To the gTanting of each of the above-mentioned instructions 
the defendants objected and excepted on the grounds herein-
after stated. 
----
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page 162 ~ Thereupon the defendants offered the follow-
ing instructions marked 1, 2, 3, 4, 4A, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14 and 15: · 
V"' (Granted.) 1. The Court instructs the jury that there is no 
evidence in this case connecting George T. Wallace with the 
accidents. 
/. (Refused.) 2. The Court instructs the jury that there is no 
/ evidence in this case that any act on the part of the qriver 
.of the Wallace car was the proximate cause of the plain-
tiff's injury. • 
(Granted.) 3. The Court instructs the jury that this action 
is based on negligence. And the burden of proof is upon the 
plaintiff to prove by a preponderance of the evidence, (1) That 
r- /Wallace was guilty of negligence, and (2) That such negli-
V gence (if any) was a proximate cause of the injury to the 
plaintiff. . 
If after hearing all the evidence you are uncertain as to 
whether Wallace was guilty of negligence and it appears 
equally as probable that he was not negligent as that he was 
you should find for the defendants. 
A.nd the Court further instructs the jury that even though 
you may believe from the evidence that Wallace was negli-
gent, yet if after hearing all the evidence you are in doubt as 
to whether such negligence was a proximate· cause of the 
jnjury to the plaintiff; and it appears equally as probable that 
it was not a proximate cause as that it was you should find 
for the defendant Wallace. 
(Refused.) 4. The Court instructs the ju·ry that even though 
you may believe that 1\{r. Wallace was traveling faster than 
Vwas reasonable and proper, yet if you further believe from. the evidenc.e that hefore and at the time of the first accident the right wheels of the Wallace car were off the hard surface 
on his right side you should find for the defendant. Wallace 
was not required to go into the ditch. 
(Refused.) 4A. The Court instructs the jury that ·even 
/thougliyou may believe that Mr. Wallace was traveling faster 
. /.than was reasonable and proper, yet if you further believe 
V from the evidence that before and at the time of the first 
accident the right wheels of the Wallace car were off the hard 
surface on his right side as far as might reasonably be ex-
pected, you should .find for the defendant. Wallace was not 
required to go into the ditch. 
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(Refused.) 5. The Court instructs the jury-that if you be-
. lieve from the evidence that 1\:fr. Wallace saw the 
page 163 } Sykes car approaching towards him encroaching 
upon his side, then Wallace in the exercise of rea-
sonable care had a right to assume that the Sykes car would 
pull back to its right side of the road in time to avoid an ac-
cident. 
All that was required of Wallace was that he exercise or-
·dinary care. He was not required to run into the ditch. 
· (Refused.) 6. The Court in~tructs the jury that you. can 
not assess any damages resulting from the second accident. 
(Refused.) 7. The Court instructs the jury that if you be-
·Iieve from the evidence that after the collision between the 
W aUace and Sykes cars was over and the cars had come to a 
rest, the plaintiff got out of the Sykes car and 'vas standing 
'or walking on the highway when she was struck by t4e Wood-
ard car, then you can not assess any damages resulting from 
being struck by the Woodard car. 
(Refused.) 8. The Court instructs the jury that if you 
believe from the evidence that Mr. Woodard by the exercise 
of reasonable care could have avoided striking MJ;s. Jones, 
you can not assess any damages resulting from the second ac-
cident. · 
(Refused.) 9. The Court instructs the jury that if you be-
lieve from the evidence that after the .first accident was over 
there was one or more intervening efficient causes of the sec-
ond accident, you can not assess any damages growing out 
of the second accident. 
(Refused.) 10. The Court instructs the jury that if you be-
lieve from the evidence that after the first accident the Wal-
·lac'e and Sykes cars came to a complete· stop and that t4e oc-
cupants of the Wallace and Sykes cars got out of the cars 
before the second accident, and that some few minutes elapsed 
, between_ the first and second accidents, and that the result 
~of the first accident was merely the condition or occa!?ion of-
·feting· ·opporhinity for other events to produce injury, then 
you cannot· ass~ss any damages resulting from the second ac-
-~ident, because under tl1ose circumstances the first accident 
.would not be the proximate cause of the second accident and 
·would not proximately contribute thereto. And this is true 
· even though you may .believe tl~at Wall ace was 
. page 164 } guilty of negligence causing the first aeeident. 
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"(Refused.) 11. The Court instructs the jury that it is your 
duty to differentiate between the first and second accidents, 
and also between the. injuries arising from each accident. 
· The Court further instructs the jury that the law looks to 
the proximate cause of an ·occurrence and not the remote 
cause, and holds liable him or them only whose negligence is 
the proximate cause of the injury. Therefore, even if you 
believe that ltir. Wallace was guilty of negligence proximately 
ca~1sing the first accident, yet if yon believe from the evi-
dence that the second accident would not have occurred ex-
cept for the independent acts of Mr. Todd, Mr. Woodard 
and .the occupants of the Sykes car, or any of them, then 
you cannot assess any damages for the injury arising out of 
the second accident, because under those circumstances the 
first accident would not be the proximate cause of the· second 
accident and would not proxima~ely contribute thereto. 
(Granted.) 12. The Court instructs the jury that if you 
believe from the evidence that Mrs. Jones by the exercise 
of reasonable care at any time after the first accident could 
have· avoided. the injuries received by her in the second ac-
cident, you cannot assess any damages ·resulting from the 
second accident. 
· (Refused.) 13. The Court instructs the jury that· even if 
you believe from the evidence that the defendant's act in the 
fi·rsf collision amounted to negligence, and as a result thereof 
plaintiff was left on the highway in a place of danger 
'vhere she might reasonably expect automobiles to appear at 
any time, then it became the duty of the said plaintiff to use 
reaRonable dilig·ence to move to a place of safety and if you 
believe from the evidence that the plaintiff failed to exercise 
such reasonable diligence to get to a place of safety and as 
a result thereof was injured by being struck by ·an automo-
bile which-came along some minutes later, you cannot assess 
anv damages growing out of the second accident . 
., . . . 
. (Granted.) 14. The Court instructs the j11;ry that if you 
believe from the evidence that the plaintiff was guilty of any 
negligence proximately contributing to her injury in any de-
gree you cannot assess any damages for any injury to which 
her negligence contributed. .·. 
· (Refused.) 15. · The Court instructs the jury that Wallace 
'vas not required to go into the ditch. · . . ... : 
1 !. 1 , t;• , , \ ·, ••I''-• \. 
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The Court granted the above mentioned instructions num-
bered 1, 3, 12 and 14. The Court refused the above mentioned 
· instructions numbered 2, 4, 4A, 5, 6, 7, 8, 9, 10, 11, 
page 165 ~ 13, and 15, to which action of tqe Court in re-
fusing each of said instructions the defendant 
John G. Wallace III duly excepted on the grounds herein-
after stated. 
In lieu of instructions 4, 4A, 10 and 11, the Court of its 
own volition granted the following instructions marked 4B, 
lOA and llA as follows ; 
(Granted.) 4B. The Court instructs the jury that if you 
believe from the evidence that before and at the time of the 
first accident the Wallace car was on its right-hand side of 
the road you should find for the defendant Wallace; unless 
the driver of the Wallace car saw or by the exercise of rea-
sonable care should have seen that the Sykes car was in im-
minent peril in time to have prevented the accident by the 
exercise of reasonable care, and negligently failed to do so. 
(Granted.) lOA. The Court instructs the jury that if you 
believe from the evidence that the result of the first collision 
was n1erely the condition or occasion offering opportunity for 
other events to produce injury and did not proximately cause 
or proximately contribute thereto, you cannot assess any dam, · 
ages resulting from the second accident. And this is true 
even though you may believe from the evidence that the plain-
tiff was injured in the first accident. 
(Granted.) llA. The Court instructs the jury that the law 
looks to the proximate cause of an ·occurrence, the cause with-
out which notwithstanding all other causes, the occurrence 
would not have taken place, and holds liable him or them only 
whose negligence is the proximate cause of the injury. There-
·fore even if the jury believe that Mr .. Wallace was guilty of 
)legligence proximately causing the first accident, yet if you 
further believe from the evidence that the driver of the 
Woodard car by the exercise of reasonable care could have 
avoided the second collision and failed to do so, and that the 
second collision would not have occurred but for the inde-
pendent negligence of 1\1:r. Woodard, then you cannot assess 
any damages for the injury arising out of the second col-
lision. 
·The instructions heretofore stated as having been granted, 
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the instructions that were granted. The exceptions 
page 166 ~ on the part of the plaintiff and defendant, John 
G. Wallace, III, respectively to the granting, reo: 
fusal and amendment of the instructions were at the time 
stated as follows: 
page 167 } EXCEPTIONS TO INSTRUCTIONS. 
}fr. Martin: The plaintiff objects and excepts to the grant-
ing of the following instructions on behalf of the defendant 
on the following grounds, to-wit: As to instruction No. 1: That 
there is ample evidence to show that George T. Wallace is a 
proper defendant in this case as he and his brother were joint 
owners of the automobile and the Carroll boys were guests 
of both the Wallace boys on the whole trip, including the de-
livery home of the· Carroll boys, and it would not make any 
difference which of the Wallace boys was actually driving. 
To instruction No. 4-B. Exception to the instruction with 
reference to the speed of the Wallace car, and the fact it 
was g·oing at the proper speed the Wallace car might have 
stopped in time to have avoided the accident. 
To instruction 12 on the ground that it puts too high a de-
gree of care on Mrs. Jones as to contributory negligence. 
As to instruction 14, in that it is covered in. instruction 12, 
and both should certainly not .be given. 
page 168 ~ To instruction 11-A, because it is misleading to 
. the jury and does not properly define the proxi-
mate and remote cause. I II 
As to instruction 10-A also, in that it is misleading and 
does not definitely define proximate cause . 
. By Mr. Rixey: The defendant excepts to the action of the 
court in granting instructions for the plaintiff on the follow-
ing grounds : It is submitted that in this case the plaintiff is 
not entitled to any instructions on the grounds heretofore 
~tated in reference to the various motions to strike out the 
evidence. 
The defendant excepts to the action of the Court in grant-
ing instructions granted for the plaintiff on the following spe-
cific grounds : As to instruction A: This instruction allows 
the jury to guess and speculate in what particulars the de-
fendant Wallace was guilty of negligence. This instruction 
is also misleading to the jury, as from it the jury might get 
the idea that if both Wallace and Sykes were guilty of neg-
ligence and that the injury to the lady approximately resulted 
from negligence of Sykes that Wallace was still liable and 
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the .defendant Wallacp. is liable for the result of 
page 169 } his own negligence. . . . 
. -~ The defendant excepts to the action of the 
Co_urt in granting instruction C on the following specific 
grounds: That there is no evidence in this case that W al-
lace failed to h~ve his car under proper control. There is 
no evidence in. this case that Wallace failed to keep on the 
right-hand side of the road, and- no evidence of any failure 
to run reasonable· rate of speed. I think it is clear that the 
accident was caused by the Sykes car being on the wrong 
side of the road. It is perfectly clear that the proximate 
cause of the first accident was one of the cars was on the 
wrong side. It is .suomitted that the speed of neither car 
has any causal connection with this accident. lt is submitted 
that it is error to put into this instruction "'Approximately-
contributed''. ·This is an endeavor to hold Wallace for the 
results· of the second accident. · 
The defendant excepts to the action of the Court iil amend-
ing instruction No. 3 offered by the defendant, which amend-
ment consists in the substitution of the letter "A." in place· 
of the word "the" before approximate cause in three places; 
in the instruction. · 
page 170 } Instruction 4-B was giv.en by the Court of its 
own motion, after refusing instructions 4 and 
4-A., the latter two instruct~ons being offered by the defend-
ant. It is ·submitted that in instruction 4-B the Court er-
roneously inserts the last clear chance doctrine. The doc-
trine of the-last clear chance is not .applicable to this case. 
- ·The Court errone·ously states the doctrine as a do'ctrine ·it-
self, and erroneously states the ·law in reference to that doc:.-. 
trine. By this instruction this jury is told that unless Sykes 
had ·plenty of time to have avoided the accident that _Mr. 
·wallace would be responsible for the accident~ · --
·It is submitted either· instruction 4 or 4..,A: should have beeL · 
given as offered to take the place of instruction 4-B ... · ·The· 
Court left .. out of this· instruction 4-B the: provision 'tliat if 
Mr. Wallace was on his proper side of the road that·:there· 
could be ·no recovm:~y·even if the jury should believe that Mr. 
Wallace-was· traveling faster than was reasonable and proper.' 
: · · · We submit that the jury should have been ·so. 
page 171 } told. · 
. : · ·Instruction 11-A was granted by the Court of 
his own~·.accord,-·after refusal of instruction· No: 11; which-' 
was .-offered by the. defendant. It is submitted that this in'~­
~rrrction does not properly take the place of 'instruction 1L 
~t: is submitted that insti'uction 11 should have been given:' 
Instruction 10-A was granted by the Court of its own ac-
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cord, after the refusal of instruction No. 10. It is submitted 
that instruction 10, which was offered by the defendant, 
should have been granted, and correctly states the law, and 
that instruction 10-A was hurtful to the defendant. Expressly 
do we object to the insertion in instruction 10-A, the following 
language ''and did not approximately cause or approximately 
contribute thereto''. Instruction No. 10 was offered as an 
instruction to tell the jury of the circumstances under which 
the first accident would not have been the proximate cause 
of the second accident. Instruction 10-A, which was granted, 
does not tell the jury that under the circumstances therein 
set forth the first accident would not have been the proxi-
mate cause of the second ·accident. 
page 172 ~ The defendant excepts .to the action of the Court 
in granting Instruction E on the ground that un-
der the evidence in this case the plaintiff was guilty of con.: 
tributary negligence as a matter of law, and, further, on the 
ground that the evidence of the plaintiff shows that she 
wa~ guilty of contributory negligence, and also the circum-
stances of the case show she was guilty of contributory ·neg-
ligence. We submit that it is not a proper instruction to tell 
the jury that I could not prove contributory negligence where 
the plaintiff's evidence and the circumstances of the case 
show she was guilty of contributory negligence. 
page ·173 } EXCEPTIONS TO THE INSTRUCTIONS 
REFUSED. 
Mr. Rixey: The defendant excepts to the action of the 
Court in refusing instruction No. 2, 'vhich instruction was 
offered by the defendant, on the ground that this instruction 
is correct and should have been given. 
The defendant excepts to the action of the Court in re-
fusing to grant instructions 4 and 4-A on the ground that. 
these instructions correctly state the law, and should have 
been given. It is submitted that even if Mr. Wallace was 
traveling faster than it should have been proper to operate, 
and if the jury further believe that before and a-t. ~he time 
of the accident the right wheels of the Wallace car were off 
the hard surface on .the right-hand side it was .the duty 'of 
the jury to bring in.a verdict for the defendant, and it .is. also 
~ubmitted. that all that was required of Wallace was that he 
should get over as far as was reasonable, and that he was 
not required to . go in the ditch, and the Court should have 
· instructed the jury to this effect. 
page 174 ~ Instruction 4-B whicl1 the Court gave as· !1-Snb-
stitute. for these two instructions does not' cor-
rectly state the point covered by instructions 4 and 4-A. 
'..J 
122 Supreme Cou;t of. Appeals of Virginia. 
The defendant excepts to the action of the Court in refusing 
Instruction 5 offered by the defendant on the ground that 
this instruction correctly states the law and should have been 
given. ~he Court gave no instruction as a substitute for this 
instruction. 
The defendant excepts to the action of the Court in re-
fusing Instruction 6 on the grounds stated in reference to 
the motions to strike out the evidence, and also on the ground 
that the evidence fails to show that the first accident, or any 
possible negligence on the part of Mr. Wallace causing the 
first accident was the proximate cause of the second accident. 
The uncontradicted evidence clearly shows that some .five 
or ten minutes elapsed between the two accidents. That after 
the first accident occurred both the Sykes and Wallace cars 
oame to complete rest. That the result of the first accident 
was, at best, merely a condition offering opportunity for other 
events to produce injury. The second. accident 
page 175 r was caused by the intervening independent acts 
of Air. Todd in blocking the road, and having 
bright lights, and the act of 1\Ir. Sykes in cutting off his head-
light, the act of Mr. Woodard in running into the car and 
striking the plaintiff. It is submitted that there was no causal 
connection between the first and the second accident, and that 
the jury should be instructed that they cannot assess any 
damages resulting from the second accident. 
The defendant excepts to the action of the Court in re-
fusing instruction 7 offered by defendant on the grounds 
stated in reference to instruction No. 6, and on the ground 
that plaintiff was guilty of contributory negligence. 
The defendant excepts to the action of the Court in re-
fusing instructi~n No. 8 on the. grounds heretofore stated in 
reference to instruction No. 6, and on the further ground 
that if Mr. Woodard by the exercise of reasonable care could 
have avoided striking Mrs. Jones, and failed to do so, any 
possible negligence on the part of Mr. Wallace was not the 
cause of the accident, and the jury should have been so in-
structed. 
page 176 ~ The defendant excepts to the action of the 
· Court in refusing Instruction 9, which was re-
quested by the defendant on the ground that the instruction 
correctly states the law and should have been given. The in-
tervening cause of the second accident was the action of Mr. 
Todd in stopping on the road, blocking the road, with bright 
headlights, and the action Mr. Sykes in cutting off his head-
light, and the action of the parties who had been driv-
ing in the Sykes car coming to the center of the road, and 
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the car running into Mr. Todd's car, and then striking the 
plaintiff. It is submitted that these intervening causes of the 
second accident did not prove any possible negligence on the 
part of Mr. Wallace, and no liability would attach so far as 
the second accident is concerned. This instruction should 
have been given, as it states the law, and is prejudicial on 
the part of the Court to refuse it. 
The defendant excepts to the action of the Court in re-
fusing Instruction No. 10 offered by defendant on the 
grounds that this instruction correctly· states the law and 
should have been given and is based on case of Kaylor v. 
Quality Bread Company, 155 Va., p. 156, and case of Davis 
v. Ellis, 146 Va., page 366, and Fowlkes v. Southern R. R. 
Com.pa.ny, 96 Va., page 742. It is submitted that if the re-
sult of the first accident was merely a condition 
page 177 ~ that offered up opportunity for other events to 
produce the injury then the first accident was not 
the proximate cause of the second accident. The jury should 
have been so instructed 
Instruction No. 10-A which the Court gave in the place of 
this instruction does not so instruct the jury. Instruction 
10-A leaves to the jury to say whether or not the first acci-
dent was the proximate cause of the second aooide'nt; even if 
they should believe that the result of the first accident merely 
offered an opportunity for other events to produce the ~n-
jury . 
The defendant excepts to the action of the Court in re-
fusing instruction 11 offered by the defendant on the follow-
ing grounds: This instruction correctly states the law and 
should have been given. The jury should have been told that 
thev should take into consideration the time between the first 
.and the second accident, and also the injury arising from each 
accident. They should also have been told that if they be-
lieve from the evidence that the second accident would not 
have occurred except for the intervening acts of Mrs. Jones, 
Mr. Woodard and Mr. Sykes, that the first accident would 
not be the approximate cause of the second acci-
page 178 ~ dent. . . • 
Instruction 11-A wh1ch the Court gave of Its 
own accord, to take the place of instruction 11 offered by the 
·defendant, refused to consider the acts of Mr. Todd and Mr. 
Sykes. It is submitted that Mr. Todd may have been guilty 
of negligence approximately contributing to this accident by 
stopping his car in such a manner as to blind Mr. Woodard, 
and also blocking the road. It is submitted that Mr. Sykes 
is also guilty of negligence causing the second accident, cut-
ting off his headlight, and the negligence of Mr. Woodard 
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in running into the Todd car is manifest. The Court sliould 
have also told the jury that under the circumstances set forth 
in instructio~ _11 that the first accident could not be the proxi-
mate cause. of·· the second accident. 
Defendant excepts to the action of the Court in refusing 
to grant instruction No. 13 on contributory negligence. This 
instruction correctly states the -law, and should have been 
-given. 
· The defendant excepts to the action of the Court in re-
·fusing instruction No. 15. "'\Ve submit that this instruction 
should have been given, and the Court gave, of its own mo-
tion, instruction 4-B applying the last clear chance to ].{r. 
Wallace. It is submitted that all that was re-
page 179} quired of Mr. Wallace was to get as far over to 
the right as was reasonably· possible. He wa~ 
.not required to go into the ditch, where death would havP. 
awaited him and the ·occupants of his car. 
page 180 ~ After the jury were instructed as above set 
forth, and after argument of counsel on both sides, 
the jury retired to their room, and thereafter returned and 
rendered the following verdict, 
· ''We· the jury find for the plaintiff against the defendant 
John G. Wallace III and fix the damages at $3,500.00, and 
find for the defendant George T. Wallace. 
JOSHUA A. CHARLTON, Foreman." 
Thereupon the defendant John G. Wallace III moved the 
court to set aside the verdict and render final judgment for 
him, and in the event that the court refuses to render final 
judgment for this defendant, then to grant a new trial, on 
the following grounds; That the verdict is contrary to tl1e 
law and the evidence and without evidence to support it; 
That the verdict is excessive; That the court erred in over-
ruling the defendant's motion to strike the evidence made at 
the conclusion of the plaintiff's evidence and at the conclusion 
of all the evidence ; That the court erred in holding that the 
question was for the jury to say whether the first accident 
·was the proximate cause of the second accident; That the 
court erred in granting, refusing and amending instructions ; 
That the court erred in his rulings and actions on the various 
motions in respect to· Bill of Particulars, and the evidence; 
That the court erred ip. refusing to instruct the jury that 
the first accident was not the proximate cause 
page 181 ~- of the second accident, and erred in refusing the 
various instructions offered by this defendant in 
respect to· proximate and remote causes. 
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On a subsequent ·day, after argument of counsel on both 
sides, and after the court had taken time to consider, the 
court overruled the motion of the defendant John G. Wallace 
III next above set forth, and rendered final judgment in favor 
of the plaintiff against the defendant John G. Yvallace III on 
the verdict for $3,500.00 with interest and costs, to which ac-
tion of the court in overruling said motion and in rendering 
final judgment against the defendant John G. ·v/ allace Til, 
said defendant. duly excepted on the grounds above set forth 
as the grounds for his motion. 
I, C. W. Coleman, Judge of the Circuit Court of Norfolk 
County, Virginia, ·who presided over the foregoing trial, of 
Mary E. Jones v. George T. Wallace and John G. Wallace 
III tried in the Circuit Court of Norfolk County, Virginia, at 
Portsmouth, Virginia, on December 16, 17 and 18, 1935, do 
certify that the foregoing, together with the exhibits therein 
referred to, is a true and correct copy and report of all the 
evidence, all the instructions offered; amended, granted and 
refused by the court and other incidents of said trial of said 
cause, with the motions, objections and exceptions of there-
spective parties as therein set forth. 
As to the original exhibits introduced hi evi- ""' 
page 182 ~ dence as shown by the foregoing report, to-wit: 
Exhibit A-Bill of Dr. Hayes; 
Exhibit B-Bill of Hospital; 
Plat made by John G. Wallace II; 
Exhibit #1-Picture of Wallace car; 
Exhibit #2-Picture; 
Exhibit #3-Picture; 
~tereoscope and automobile models; 
which have been authenticated by my signature for the pur-
pose of identification, it is agreed by the plaintiff and de-
. fendants that they shall be transmitted to the Supreme Court 
of Appeals as a part of the recor_d in this cas~, in lieu of 
certifying- to said Court copies of· said exhibits. 
And I do certify that the attorneys for the plaintiff, ~1:ary 
E. Jones, had reasonable notice in 'vriting, given by the de-
fendant, ,John G. Vlallace III, of the time and place when 
the foregoing report of the testimony, motions, instructions, 
exception and other incidents of the trial and exhibits would 
be tendered and presented to the undersigned for signature 
and authenticated. 
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Given under my hand this 27th day of February, 1936, with-
in 60 days after the entry of final judgment in said cause. 
C. W. COLEMAN, 
Judge of the Circuit Court of Norfolk 
County, Virginia . 
.A Copy-Teste: 
C. W. COLEMAN, Judge. 
page 183 } State of Virginia, 
County of Norfolk, to.wit: 
'I, V. C. Randall, Clerk of the Circuit Court of Norfolk 
County, Virginia, do certify that the foregoing report of the 
testimony; motions, instructions, exceptions and other in-
cidents of the trial in the case of Mary E. Jones v. George 
T. Wallace and John G.-Wallace III, together with the origi .. 
nal exhibits therein referred to, all of which have been duly 
authenticated by the Judge. of said Court, "·ere lodged and 
filed with me as Clerk of said Court on the 27th uay of Feb-
.. ruary; 1936 . 
...J Given under my hand this the 6th day of March, 1936. 
State of Virginia, 
V. -c~ RANDALL, 
Clerk of the Circuit Court of Nor-
folk County, Virginia. 
County of Norfolk, to-wit: 
I, V. C. Randall, Clerk of the Circuit Court of Norfo]k 
County, State aforesaid, do hereby certify that the foregoing 
is a. true transcript from the records in the case named. 
I further -certify that said transcript was· not made ttp and 
completed until the plaintiff had due notice of the making 
of the same, as required by law. _ 
Given under my hand this the 6th day of March, 1936. 
Fee for rooord, $18.50. 
V. C. RANDALL, 
Clerk, Circuit Court of Norfolk 
County, Virginia. 
A Copy-Teste : 
M. B. WATTS, C. C. 
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